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, 
IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 3744 
VIRGINIA: 
In the Supreme Court of Appeals held at the Court-Library 
Building in the City of Richmond on Thursday the 27th day 
of April, 1940. • ; 
LEO BUTLER COMP ANY, INCORPORATE,l>, 
Plaintiff in Error, 
against ) 
OLIVER C. WILBUN. 
~ 
Defendant in Error. 
F1.·om Corporation Court of City of Alexandria. 
Upon the petition of Leo Butler Company, Incorporated, a 
writ of error and suversedea.s is awarded it to a judgment 
rendered by the Corporation Court of the City of Alexandria 
on )he 8th day of December, 1949, in a certain notice of mo-
ti-,i1 for judgment then therein depending wherein Oliver C. 
Wilbun was plaintiff and the said petitioner was defendant; 
and it appearing from the certificate of the clerk of the said 
corporation court that a supersedea.s bond, conditioned ac-
cording to law, has heretofore been given in accordance with 
the provisions of sections 8-465 and 8-477 of the Code, no ad-
ditional bond is required. 
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RECORD 
In th_e Corporation Court for the City of Alexandria, Virginia~ 
Oliver O. Wilbun, Plaintiff, 
V. 
Leo Butler Company, Inc., a Maryla.nd Corporation, 8416 
Georgia Avenue, .Silver Spring, Maryland, Defendant. 
AT.LAW 3660. 
NOTICE OF· MOTION FOR JUDGMENT. 
To: Leo Butler Company, Inc. 
TAKE NOTICE tliat on the 9th day of May, 1949, at 10:00 
A. M., or as soon thereafter as he may be heard, the· under-
signed plaintiff will move the above-named Court for judg-
ment against you in the sum of Ten Thousand Dollars ($10,-
000.00), plus interest thereon from January 27, 1949, and the 
costs of this proceeding, all of which is justly due from you 
to the undersigned, by virtue of the following facts, to-wit: 
On Thursday, January 27, 1949, at about 6 :30 P. M., the un-
dersigned plaintiff was lawfully operating a motor vehicle in 
a westerly di_rectiou on Luray A.venue in the City of Alex-
. andria, Virginia, and did approach Mt. Vernon A.venue, also 
in said City. At the same time a. 1940 Ford pick-up truck, 
owned by you, and being driven by your agent, servant and 
employee, William Milton Rogers, who was then and there 
operating the said truck within the scope of his employment, 
was being driven in a southerly direction on Mt. Vernon Ave-
nue near the same intersection. 
page 2 r The undersigned plaintiff did properly and law-
fully proceed to cross Mt. Vernon Avenue at its in-
tersection with Luray Avenue and after he had nearly com-
pleted crossing, the said ,vmiam Milton Rogers, without keep-
ing a proper lookout, without keeping your said truck under 
proper control, travelling at a. rate of speed excessive for the 
circumstances and traffic conditions then and there prevailing, 
without turning on his lights as he was obligated to do, with-
out yielding the right of way to the plaintiff, as he was bound 
to do, and without giving· proper signals, and otberwise driv-
ing negligently, recklessly and carelessly, did run into and 
strike this plaintiff, driving his vehicle to the south side of 
Luray Avenue and causing it to overturn. 
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As a direct consequence of the negligence, recklessness and 
carelessness of your servant, agent and employee, acting with-
in the scope of his employment as aforesaid, this plaintiff was 
ca.used to suffer property damage in the sum of Fifteen Hun-
dred Dollars ($1,500.00) and personal injuries, including 
medical bills, doctors' bill!S, loss of wages, pain and suffer-
ing, mental anguish and temporary and permanent disability, 
in the sum of Eighty-five Hundred Dollars ($8,500.00). 
WHEREFORE, the undersigned plaintiff will move· the 
:above-named Court for judgment against you as set forth in 
the first paragraph of this Notice of Motion for Judgment. 
OLIVER C. WILBUN 
By Counsel 
.ARMISTEAD L. BOOTHE 
Counsel for Plaintiff 
505 King Street 
.Alexandria, Virginia. 
page 3} SERGEANT. 
Executed within the City of Richmond, Va., April 19, 1949, 
by delivering in duplicate a copy of the within notice to C. F~ 
Joyner, Jr., Director of the Division of Motor Vehicles, Com-
monwealth of Virginia for Leo Butler Company, Incorpo-
rated. The said C. F. Joyner, Jr., being the true and lawful 
uttorney for said Leo Butler Company, Incorporated, Defend~ 
ant as provided under statutes and acts, etc. Fee of $3.00 
· }laid Motor Vehicle Department at time of service of this No-
tice. 
FRANK A. CA VEDO 
City Sergeant of Richmond, Va. 
Bv W. J. WILLSEN 
· Deputy Sergeant. 
page 4} A. 
The Court instructs the jury that inference drawn from 
the physical facts may be as strong as direct evidence; such 
inferences amount to circumstantial evidence and facts may 
be proven by circumstantial evidence as well as by direct evi-
dence ; and in this connection, the Court instructs the jury 
that they have the right to draw reasonable inferences from 
physical facts. 
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page 5 ~ B. 
The Court instructs the jury that even though you believe 
from the evidence that the plaintiff and cross-defendant, 
Oliver C. 1Vilburn, entered the intersection first, and had the 
right of way, he was still under the duty to exercise due care 
to proceed with ordinary circumspection in order to avoid 
injury to other users of the highway, and if he fails to exer-
cise this duty and such failure proximately causes or contrib-
utes to the accident, then he is not entitled to recover. 
page 6} c. 
The Court instructs the jury tbat under the law of this 
State if two vehicles approach and enter an intersection at 
approximately the same time, it is the duty of the driver on 
the left to yield the right of way to the driver of the vehicle 
on the right, and if from a preponderance of the evidence in 
this case, you believe that a truck belonging to defendant, Leo 
D. Butler Company Inc., and operated by his agent, William 
Milton Rogers, was approaching the intersection of Mount 
Vernon and Luray Avenues, and if you further believe that 
at the same time a veI1icle operated by the plaintiff and cross-
def endant, Oliver C. Wilburn, was approaching and entering 
the intersection from Luray Avenue, and that each of said 
vehicles were then and there being operated by their respec-
tive drivers in compliance with the traffic reg"Ulations then 
and tbere prevailing, then it was the duty of the plaintiff and 
cross-defendant, Oliver C. lVilburn, to yield the right of way 
to the defendant and cross-plaintiff, Leo Butler Company,· 
Inc., and if from a preponderance of the evidence, you believe 
that the conditions hereinbefore set forth did prevail, and that 
the plaintiff and cross-defendant, Oliver C. Wilburn, failed 
to yield the right of way to the defendant and cross-plaintiff, 
Leo Butler Company, Inc., and that the failure to yield said 
right of way was the -sole proximate cause of the accident, 
then your verdict s11all be for the cross-plaintiff and defend-
ant in the amount of $500.00. 
page 7} D. 
The Court instructs the jury it is the duty of any person, 
before entering an intersection, regardless of whether he 
enters from the rig·ht or left1 to first take a sufficient look and 
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by the exercise of ordinary care be satisfied that he can enter 
said intersection in saf cty to himself and others then and 
there lawfully using the said street, and in this connection 
you are instructed that the duty to keep a lookout requires 
not only the physical act of looking but reasonably prudent 
action to avoid the dang·er which an effective lookout would 
disclose. The Driver of a car who keeps a lookout and fails 
to take advantage of what it discloses is as guilty of negli-
gence as one who fails to keep a lookout. 
And if from a preponderance of the evidence you believe 
that either driver of said vehicle failed to keep such a look-
out, and tl1at this failure proximately caused or contributed 
to the accident, then there can be no recovery by either; or if 
you believe that the plaintiff and cross-defendant failed to 
keep a lookout and that his failure to keep a proper lookout 
was the sole cause of the accident, then your verdict should 
be for the defendant and cross-plaintiff; or conversely, if you 
believe that the failure of the defendant and cross-plaintiff 
to keep a proper lookout was tlle sole proximate cause of the 
accident, then your verdict shall be for the plaintiff and cross-
°ief endan t. 
page 8 r E. 
The Court instructs the jury that the mere happening of 
an accident is not sufficient to charge either driver with negli-
gence, and in order to find for the plaintiff on his original 
claim, or for the cross-plaintiff on his cross-claim, you must 
believe that the negligence of either the orig·inal defendant 
or the cross-defendant was the sole proximate cause of the 
accident, and even though you are satisfied in your own mind 
tliat the negligence of the defendant and cross-plaintiff con-
tributed to the accident, if you ftll'th~r believe that the uegli-
g·ence of the plaintiff and cross-defendant also contributed to 
the accident, then the drivers are g·uilt.y of concurr~nt negli-
g·ence and there emf be no recovery by either. 
page 9 ~ G. 
The Court instructs the jury that yon are the sole judge of 
the credibility of the witnesses and if you believe that any 
witness bas misrepresented any material par.t of his testi-
mony, then you are justified in clisrega rding his entire testi-
mony. 
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page 10 ~ 1. 
The Court instructs the jury that if they believe from the 
evidence that the driver of defendant's truck was negligent 
and that this negligence was the sole proximate cause of the 
accident, they may find for the plaintiff. 
page 11 ~ 2. 
The Court instructs the Jury that if they believe from the 
evidence that the plaintiff stopped before entering the inter-
section and looked to the north up Mount Vernon Avenue, 
and that in the exercise of reasonable care he did not see the 
defendant's truck moving· south, and that in the exercise of 
reasonable care he entered and proceeded across the inter-
section at a lawful speed, and that the front wheels of his car 
had reached the westerlv line of Mount Vernon Avenue when 
he was struck by defen°dant's truck, without any negligence 
on his part, they may find for the plaintiff. 
page 12 ~ INSTRUCTION 3. 
The Court instructs the jury that a vehicle fir.st entering an 
open intersection, and being- driven with reasonable care, has 
the right of way over another vehicle approaching the inter-
section, and that after dark a vehicle is required by law to be 
driven with lig·hts and that a vehicle should be operated under 
proper control. If tlley believe from the evidence in this case 
that at the time of tlle accident the defendant's truck did fail 
to yield the rig·ht of way to plaintiff's car, or was being oper-
. ated without lights or was being operated not under proper 
control, and that any one or more of these omissions consti-
tuted the sole proximate cause of the accident, they may find 
for the plaintiff. 
page 13 ~ 4. 
The Court instructs the jury that if they find for the plain-
tiff, then in assessing damages for bis injuries they may con-
sider the expenses to which he has been put for medical and 
other treatments and the expenses which he may reasonably 
and probably incur in the future to cure his condition, the 
cost of repairi.ng his car, his loss of wages in the past and 
his probable loss of wages in the future, and the pain and suf-
fering·, both physical and nervous, which he has undergone 
since the accident and which he probably will have to undergo 
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in the future, but such damages may not exceed the sum of 
$10,000.00.. . . 
pag·e 14} Corporation Court of the City of Alexandria, on 
Thursday the 1st day of December, in the year of 
,our Lord, one thousand nine hundred and forty-nine: Pres-
,ent, The Honorable, Wm. P .. Woolls, Judg~. 
This day came the parties and by their attorneys, and there-
upon came a jury to-wit: Heni"y B. James, George Tyler, 
Wm. C. Coakley, Wm. H. Thomas, Maury vV. Gaines, John H. 
Harrison and Jas. C. Lam~mt, who were duly elected., tri.ed 
:and -sworn in the manner prescribed by law to well and truly 
try the issue joined and after .fully hearing the testimony, 
;arg·uments of counsel and instructions of the court, retired 
to their room to consult of their v.erdict, and after a time re-
turned into court and presented the following verdict to-wj.t: 
~-'We the Jury on tbe issue joined find for the Plaintiff Oliver 
Wilbun and award damages in the sum of $5,000.00' '. George 
Tyler, Foreman.'' 
Whereupon it is ordered by the court that the said Oliver 
'\Vilbun do recover of the Defendant, Leo Butler Company, 
Inc., the sum of $5,000.00, together with costs, the amount of 
,jti.dgment so allowed by the Jury in their verdict rendered. 
page 15 } Virginia: 
WILLIAM P. WOOLLS (S) 
Judge. 
In the -Corporation Court of the City of Alexandria. 
Oliver C. Wilbun, Plaintiff, 
v. 
Leo Butler Company, Inc., Defendant. 
AT LAW NO. 3660. 
Alexandria, Virginia, 
Thursday, December 1, 1949 .. 
The above-entitled matter came on for hearing before the 
Hon. William P. W oolls, Judge of the Corporation Court of 
the City of .Alexandria, and a Jury, at 10:20 o'clock, a. m. 
Appearances: On behalf of the Plaintiff: Armistead L. 
Boothe, Esq. 
On behalf of the Defendant.: T. Brooke Howard, Esq., and 
Robert E. Anderson, Esq. 
8 Supreme Court of Appeals of Virginia. 
page 16 t PROCEEDINGS. - • ;l 
The Clerk: Oliver C. Wilbun versus Leo Butler Company,, 
Inc.,. a motion for judg_ment. 
Mr. Arnnstead .boot11e aud Mr. Brooke Howard • 
.Mr. tloward: 11 your J:1011or p1ease,. at til1s time I would 
like to present to tile Uourt 1v1r. Anderson, of W as.llingtou,, 
lJ. U.,. w1t11 w11om l am a:s:soc1ated m tllls case. 
'l.'11e vOUl't: uOOU lllOl'lllllg,. Sll'. 
( Thereupon, after the selection and impaneling of a petit 
jury,. t11e_t0Howmg proceeamgs were had:) · 
The Clerk: Your Honor,. the jury i:s sworn. 
'.rue Lioun: .au r1gut, gentielllen. 
Mr. JjOOUle: .lour nonur,. l wou1d like to make a motion at 
tlus tune to nave t11e witnesses excmuect. 
'.l'ue uourt: .a.u wnnesses. 
'.l'11e vler.K: ..a11 wn11e:s:ses m the case of Wilbun versus Leo 
BuL1er LiOlllpany, p1ease :stana up, au wunesl:ies on ootn s1ctes .. 
1.v1.r • .tLowaru: .u your no1101· piea:se,. tnere are two w1t-
nes8es ror tile cross-piamtirr anct uerenctant who will oe 1n 
later on uurmg we aay. 
'.l'lie uourt: l'.. ou w1J.1 llave to look out for them .. 
1v1r .. J:1owar<l: vv e will ao tuat. 
(All prospective witnesses were t~en sworn by the Clerk as. 
such.) 
page 17 t The Clerk: Will the witnesses for Mr .. Wilbun 
please retire to the room on my left;. the witnesses. 
for the derendant .Butler Company, retire to the room directly 
in back of you. 
(All witnesses retired from the courtroom as directed.) 
Mr. Boothe: Please the Court ru1d g_entlemen of the jury,. 
this is an action for personal injuries arising. from an auto-
mobile accident,. brought by Oliver C. vVilbun, the plaintiff,., 
agaiust Leo Butler Company, a corporation doing business. 
in Washing.ton. 
On the night of January 27, 1949,.Mr. vVilbun was driving. 
west down Luray Avenue, approaching the intersection o.f 
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Mount Vernon Avenue here in the city. That intersection is 
what is called an open intersection, no Stop signs at either 
corner. There is a light ou the southwest corner of the inter-
section, as the evidence will show you. 
Mr. Thurman lives on the southwest corner, in the house 
which has a hedge around it just about this size (indicating). 
The other corners at the time of the accident, the other 
two corners were comparatively free of any buildings what-
soever, and as Mr. "\Vilbun came to the intersection he stopped 
bis car and looked for traffic coming· in both directions and, 
none being· visible, then, as a bus driver generally does, threw 
the thing into low gear and started across the intersection. 
When he had almost completed the crossing of that intersec-
tion, the evidence will show that bis attention was 
page 18 r attracted, first, not by sight but by noise of a 
vehicle approaching· from the right, that there was 
momentarily a flash of light and an impact; a1~d, he was struck 
on the right-hand side of his car, which was a Buick, between 
the front fender and the back fender on the right-hand side, 
rig·ht smack in between those two fenders, by a vehicle which 
apparently had been traveling down, or had started off from 
the curb on the extreme westerly side of :Mount Vernon Ave-
nue, and headed south. 
Now, based on those facts, we feel tba t Wilbun exercised 
reasonable care in going· into that intersection and crossing 
it. "\Ve think the strongest physical fact in the case will be 
that his car was damaged on the right-hand side between the 
front and rear fenders, and the Butler truck, which turned 
out to be that which struck him, was damaged right in front. 
The Butler truck had picked up a good deal of force because 
after the collision, it spun around and ended up on the south-
west corner headed northeast; and the Wilbun car continued 
on down nearly thirty feet, or about thirty feet into Luray 
Avenue and ended up in Mr. Thurman's hedge, also facing in 
the northeasterly direction. 
Mr. Wilbun suffered very severe injuries. The man in the 
truck, the driver of the truck unfortunately was killed. His 
action is not before you today. This is an action brought by 
,Vilbun against the employer, the Butler Company, the em-
ployer of the man wbo was killed. 
pag·e 19 ~ Wilbun 's injuries ,vere painful and severe. He 
· received injuries to bis head, back and knee, a 
combination of which, particularly the back injury as the doc-
tor will testify, has given him a, as they call it in medical 
terminology, a traumatic neurosis which has left him ex-
tremely shaky and brought him to a point where the doctors 
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turned him down for his occupation as a bus driver and, as 
the evidence will show, he is on the sick list and unable to 
drive a. bus. The ref ore, he has a serious loss of wages, has 
tried to work in the past, to make the most of that, and he 
succeeded partially; but, he has a loss of wages. 
The doctor will also give you an estimate of the time his 
disability can be expected to continue. 
He has had medical bills in the sum of $750 and underg·one 
extreme great suffering·, and in due time we shall ask you 
gentlemen for a verdict to compensate for the mental and 
physical suffering and expenses he has been put to as the re-
sult of this accident. 
Mr. Howard: May it please the Court, and gentlemen of 
the jury: As Mr. Boothe has told you gentlemen, this case 
arises out of an automobile accident that occmrred in January 
of this year, at the intersection of what is known as Mount 
Vernon Avenue and Luray Avenue. Pictures of that particu-
lar intersection will be submitted to you g·entlemen. We be-
lieve that the pictures will be sufficient to familiarize you with 
it. If you are not already so familiarized, you should be. 
Now, the evidence will be that this intersection 
page 20 ~ is, as Mr. Boothe told you gentlemen, an open in-
tersection; that a car traveling west on Luray Ave-
nue, as was the car operated by Mr. Wilbun, when it reached 
a point at least fifty feet east of the intersection of Mount 
Vernon Avenue and Luray Avenue, at that particular time 
had a clear, unobstructed vision or view of Mount Vernon 
Avenue to the north, for a distance of a block, and possibly 
more. 
Now, Mr. Boothe has told you gentlemen that this is a suit 
filed by Mr. Wilbun ag·ainst Butler, the employer of the man 
Rogers who was killed in the accident. It is a suit filed by 
Wilbun ag·ainst Butler, the truck owner, and vice versa, a suit 
by the truck owner against Wilbun. 
In other words, in this case you will be called upon to de-
termine if Butler, the truck owner, is entitled to a judgment 
against Wilbun, or Wilbun is entitled to a ;judgment against 
Butler, or if neither are entitled to a verdict. 
As Mr. Boothe has told you, the issue involving the death 
of the man who was driving the Butler truck is not before you. 
That is pending in this court in another suit. 
Now, gentlemen, the evidence, Mr. Boothe has told you, will 
apparently indicate to you that the truck belonging to the 
Butler Company, and operated by this man Rog·ers, who un-
_ fortunately cannot be here to speak for himself-the evidence 
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· . he says, will be that it apparently left a position, 
page 21 } or parking place on the west side of Mount Vernon 
Avenue in close proximity to the intersection, and 
came into the intersection without lights. 
Again, the physical facts will show you that the block be-
tween-or the block north of the intersection of Mount Vernon 
.A venue and Luray A venue is Alexandria Avenue. The .physi-
eal evidence will sl1ow you gentlemen conclusively that on the 
west side of Mount Vernon Avenue, at that particular time, 
between Luray A venue and Alexandria A venue, there was 
only one building, and that is the new building .of the C & P 
Telephone Company. The evidence of the defendant and 
cross-plaintiff will be further that Mr. Rogers, the operator 
of that truck, left his place of employment over in Silver 
Spring, at approximately an hour before the accident oc-
.curred. An employee of the Butler Company will tell you 
gentlemen that Mr. Rogers did not have any stops to make 
for the company. Mrs. Rogers, the wife of the deceased, will 
tell you gentlemen that to her knowledge, Mr. Rogers had no 
stops to make for her, or for himself. . 
The pictures of the vehicle, which were taken immediately 
after the accident, will show you gentlemen that the wind-
shield wipers were sitting· straight up and down. It was rain-
ing on this particular night, raining very hard. That will be 
u physical fact which, we will arg-ue to you later, will show 
that the windshield wipers on the truck were working as of 
the time of the accident. The evidence will further show you, 
. gentlemen, on behalf of Butler, that a gentleman 
l)age 22 } who was walking south on Mount Vernon Avenue, 
between Luray A venue and Alexandria Avenue,· 
heard a crasl1, that be looked up and as he looked up, he saw 
two sets of headlig·llts, both of which were burning, and 
swinging in an arc. · 
Mr. Thurman, who lives, as Mr. Boothe has told you, on the 
southwest corner of Luray Avenue and Mount Vernon Ave-
nue, and whose hedge was damaged as the result of the Wil-
lmn car skidding down the sidewalk thirty feet and ending up 
in his hedge, will tell.you gentlemen that be heard the crash, 
that he immediately came out to investigate and see what had 
bappened. He will tell you gentlemen that on that particular 
evening, and immediately after the crash, he heard Mr. Wil-
bun make the statement "I stopped and I looked and I didn't 
see anything.'' 
He will tell you that he had occasion to talk to Mr. Wilbun 
on two subsequent times about the damage to his hedge, and 
that on each of those occasions Mr. Wilbun reaffirmed his 
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statement to the effect that he came to a stop and he looked 
but he didn't see anything coming·. 
Mr. Wilbun will tell you gentlemen that at no time,-sorry, 
-Yr. Thurman will tell you gentlemen that at no time dicl 
Mr. Wilbun tell him, 01· say in l1is presence, that tbe Butler 
vehicle was coming out on Mount Vernon Avenue without 
lights. 
Mr. Robert Evans, a member of the Alexandria Police De-
partment, and who I believe was the first officer 
page 23 ~ on the scene, will tell you gentlemen that in a con-
versation he had, either with Mr. Wilbun or in his: 
presence, I don't recall which, that Mr. ~Tilbun told him, or· 
said in his· p1iesence ''I don't know what happened. I came 
up to the corJ.?.er and I looked, but I didn't see any vehicle,'" 
speaking, of course, of the Butler vehicle .. ]\fr. Evans will 
tell you gentlemen that at no time, either out at the scene or 
later at the station where Mr. Evans subsequently interviewed 
Mr. Wilbun, did Mr. Wilbun say to him, or in his presence 
that the vehicle moving south on Mount Vernon Avenue did 
not have lights. 
same thing·. 
There will be other people who will tell you gentlemen the 
We believe, and we feel, that after the evidence is in, with 
all due respect to l\fr. vVilbun, you ,vill find that this so-called 
failure of the Butler truck to have lights is an afterthought 
on Mr. Wilbnn's part. 
Now, with reference to the injury which Mr. Wilbun now 
has, we believe that the medical testimony will definitely 
establish that all of J\tfr. vVilbun 's trouble, or symptoms, have 
· been what in the medical profession is known as subjective· 
symptoms, rather than objective symptoms. In other words,. 
the doctors, I am sure, will tell you that they have not been 
able to really, by examination, find out anything wrong with 
Mr. Wilbun except possible nervousness. Whatever they 
have done for ·him, they have done it because of 
page 24 ~ certain things he has said to them about his con-
dition. 
Now, with reference to that nervousness, Officer Evans wm 
testify to this, and at the proper time we will argue it because 
we think it is highly significant, so far as his nervous condi-
tion is concerned: Officer Evans will testify and tell you 
gentlemen that when he talked with Mr. Wilbun at the station, 
which was some few minutes after the accident, Mr. Wilhun 
was nervous; that Officer Evans said to him ''Well, you might 
as well compose yourself,'' or some words to that effect. He 
will tell you that Mr. Wilbnn then said "YE,s, but look what I 
have done. I have killed a man."' 
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That, we will argue to you at the proper time. 
Now, gentlemen, if, as we believe, the evidence will show 
not by .a preponderance of the evidence, but beyond a reason-
able doubt, that Mr. ,vnhun came up to that intersection and 
without reg·ard to the rights of other people, then and there 
using the hig·hway, just went through there at a rapid rate 
of speed and did not see the Butler vehicle, which was then 
lawfully approaching from his right, we shall ask you for a 
verdict in favor of the Butler Company. 
The evidence, I failed to tell you this, with regard to 
whether or not he came out of the intersection as I have just 
said he did-based again on the physical facts, and you will 
see the pictures, you will see that the whole front of the Butler 
truck is pulled to the right, -and bear in mind, of 
page 25 ~ course, the evidence will show that the Butler truck 
was moving south; that the Wilbun car was mov-
ing west. There will be no evidence, I am confident, that will 
fix the point of this impact, because it was raining so hard 
there were no skid marks within the intersection, and there 
was no debris of any type that would enable the officer to fix 
a point of impact, and the police officers will tell you that :Mr. 
Wilbun, himself, said he did not know where he was in the 
intersection when the accident occurred. 
After the accident, the vVilbun car spun around, hit a curb 
over on the southwest corner and then skidded down the side-
walk thirty feet and ended up in the hedge that belongs to Mr. 
Thurman. 
The Butler trnck did i10t go out of the intersection at all. 
It just did an about face, so to speak, and ended up over on 
the southwest corner of the intersection. · 
Gentlemen, as I said before, if we prove to you what I have 
said, then at the proper time we shall ask that you bring in 
a verdict for the Butler people. 
Of course, I know that you are not going to be influenced 
by sympathy in this case. You are going to decide it purely 
on its values. 
Thank you. 
The Court: Call your first witness. 
:Mr. Boothe: My first witness would be Mr. "Til-
page 26 ~ bun, except that a Mr. Ralph Edmonds, and "'\Vil-
limn A. Crawford, from the Bus Company, will be 
here at eleven, and are very anxious to get on the stand and 
get back. 
I would like to reserve the right to put them on when they 
get here. 
The Court: ,vho do you want, now f 
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Mr. Howard: If we could stipulate as to some pictures and 
other things-I thought we might save time before we put 
a witness on the stand. 
The Court: All right. 
:M:r. Boothe: Mr. Smith,. the police officer, has his pictures. 
We agree to put them in, but we would have to stipulate them 
in, when he gets here. 
Mr. Howard has some photographs he wants to put in evi-
dence. 
}fr. Howard: We can stipulate, if Your Honor please, that 
these four photographs I ha.ve in my hand represent a true 
picture of the intersection of Luray and ]\fount Vernon Ave-
nues, as of the date of the accident, with the exception of cer-
tain construction which will appear, from the pictures, as now 
being· under way, and that is the Telephone Company Build-
ing, which shows in this picture. In other words, the jury, in 
viewing these pictures, are just to consider this present con-
struction as being a vacant lot, which it was as of the date 
of the accident. 
(The photog·raphs were passed to the Court.) 
The Court: Do you agree to the statement? 
page 27 r Mr. Boothe: Yes, sir, except I warit the record 
to show when those pictures were taken. 
Mr. Howard: When were these pictures taken? I can 
verify it. They were taken Tuesday, I am positive. 
Mr. Boothe: Approximately- · 
Mr. Howard: Taken Tuesday, I am positive that is cor-
rect. 
Mr. Boothe: Approximately the 28th of November? 
Mr. Howard: The 28th or 29th, I am safe in saying. 
Mr. Boothe: The 28th or 29th of November, 1949 Y 
Mr. Howard: Yes. 
Mr. Boothe: And you want to identify those now as De-
fendant's 1, 2, 3 and 4~/ 
Mr. Howard: Yes. 
This is to be marked as Defendant's Exhibit 1, which is a 
picture of the intersection of Luray and Mount Vernon Ave-
nues, looking south- · 
Mr. Boothe: Looking north. 
l\'Ir. Howard : I mean, looking north on l\fount Vernon Ave-
nue. 
(The photograph referred to was marked for identification 
as Defendant's Exhibit No. 1.) 
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Mr. Howard: This is to be identified as Exhibit No .. 2, and 
also is a picture of the intersection of Mount Vernon A venue 
.,and .Luray .Avenue, looking north on Mount Vernon .. 
(The pbotograph referred to was marked for identification 
.as Defendant's Exhibit No. 2 .. ) 
page 28 } 1\fr. Howard: This is to be identified as Ex-
hibit 3, and is a picture of the intersection of' 
Mount Vernon Avenue and Luray .Avenue, looking west on 
Luray. . 
(The photograph referred to was marked for identification 
:as Defendant's Exhibit No. 3.) 
Mr. Howard: This is to be identified as Exhibit 4 for the 
defendant, and is a picture of the intersection of Luray Ave-
nue and Mount Vernon Avenue, looking in a northwesterly 
direction. 
(The photograph referred to was marked for identification 
:as Defendant's Exhibit No. 4.) 
Mr. Howard: Now, it is further stipulated and agreed, if 
you please, between counsel for the plaintiff and the defend-
.ant, and the cross-plaintiff and cross-defendant, that the 
.amount of damage to the Butler truck as the result of the col-
lision is $5CTO, a.nd that if the jury should find for the defend· 
ant and cross-plaintiff, the verdict will be in the amount of 
$500. 
The Court: Very well. 
Mr. Boothe: Please the Court, we have also stipulated on 
,certain photographs taken by the Alexandria Police Depart-
ment, which I am introducing as plaintiff's exhibits. 
Plaintiff's Exhibit No. 1 is a view of Luray .Avenue look-
ing in a weste1:ly direction, taken from the northeast corner 
of the intersection. 
The Court: What is on the back of that picture! 
page 29 } Mr. Boothe: It is a notation made by the officer. 
I suppose we should have those covered. 
The Court: Yes. 
Mr. Boothe: I don't think-well, we might as well cover 
them. 
(The photograph referred to was marked for identification 
.as Plaintiff's Exhibit No. 1.) 
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Mr. Boothe: Plaintiff's Exhibit No. 2 is a photograph of 
the intersection of Mount Vernon Avenue and Luray, looking 
south on Mount Vernon Avenue, and taken from a point in 
the westerly portion of Mount Vernon Avenue, looking past 
the intersection of Luray. 
(The photograph referred to was marked for identification 
as Plaintiff,s Exhibit No. 2.) 
l\f r. Boothe: Plaintiff's Exhibits 3,. 4 and 5 are photographs 
of the Wilbun car showing, No. 3,. the rig·ht side of the Wilbun 
car; No. 4, showing, it being a view of the w·nbun car taken 
from the right rear; and, No. 5, showing the front of the Wii-
bun car. 
Mr. Howard: Pardon me, :Mr. Boothe. y OU have a pic-
ture-do you not, of the front of the truck¥ 
Mr. Boothe: Yes, I will put that in next. I have two of 
the front of the truck. 
(The photograpI1s referred to were marked for identifica-
tion as Plaintiff's Exhibits. Nos. 3, 4 and 5.) 
page 30 r J\fr. Boothe: Now, Plaintiff's Exhibit No. 6 is. 
a police photograph taken from the left front por-
tion, looking toward the Leo Butle.r Company truck-sorry,. 
from the rig-ht front portion, looking· toward the truck. 
(The pl1otograpI1 referred to was marked for identification 
as Plaintiff's Exhibit No. 6.) 
J\fr. Boothe: Plaintiff's ExI1ibit No. 7 is a photograph of· 
the front portion of tlie Leo Butler Company truck taken 
from the rig·ht front, looking toward the trnek. 
(The photograph referred to was marked for identification 
as Plaintiff's Exhibit No. 7 .) 
Mr. Boothe: Now, No. 8 are bills-call them 8-A1 a bm 
from Dr. Carson Lee Fifer for $91 to Mr. Wibun; and 8-B is 
a bill from the. Anderson Orthopedic Hospital to Mr. Wilhun,. 
dated November 25, '49, and being· for $658, to date. 
Mr. Howard : We reserve the right to examine the doctor 
on the amount of the bill. Of course, we will stipulate he will 
testify that is a correct bill. 
Mr. Boothe: Here is a bill from Dr. Alfred Abramson, 
dated April 1, 1949, for $6. That is 8-C. 
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(The documents referred to were marked for identification 
as Plaintiff's Exhibits g .. A, B and C, respectively.) 
Mr. Boothe: Now then, Plaintiff's Exhibit No. 9 is a bill 
from the Temple Motor Company for $960.40, but it is stipu-
, lated that of this sum Mr. W'ilbun only had to pay $50. 
The Court: How much? 
page 31 ~ Mr. Boothe : $50 out of the $960.40; and the bal-
. ance of that was paid by some collision carrier that 
he had. 
Do you know the name of that company 1 
By the G-M Insurance Company. They paid the balance of 
the $960.40. He paid only $50. 
(The document referred to was marked for identification 
as Plaintiff's Exhibit No. 9.) 
"Mr. Boothe : Was that all of our stipulations? 
Mr. Howard: I think that is correct, I think that is all. 
Mr. Boothe: Now, your Honor, as I say, I don't like to put 
on my case out of order, but I am forced to do so because I 
can't force the public transportation out of service. 
I would like to call Mr. Edmonds. 
He has not been sworn. 
The Court: The Clerk will swear the witness. 
Thereupon, 
RALPH GOODi\IAN ED:MONDS 
called as a witness by the Plaintiff, having first been duly 
sworn, took the stand, was examined and testified as follows: 
DIRECT EXAMINATION. 
Bv Mr. Boothe: · 
"'Q. Please state your full name for t.110 1·ecord, please, sir. 
A. Ralph Goodman Edmonds. 
page 32 ~ Q. ,vhat is your job or occupation'? · 
A. Assistant office manager, A. B. & ,v. Transit 
Company. 
Q. Assistant office mauag·er ¥ 
A. Yes. 
Q. A. B. & W.1 
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A. Yes. 
Q. As assistant office manager, do you have custody of the 
payroll records, work records of the drivers at the A. B. & 
W.Y · 
A. Yes, sir, I do. 
Q. Does that include the record of Oliver vVilbun, the plain-
tiff in this case Y 
A. Yes, sir, it does. . 
Q. Do you have with you Mr. Wilbun 's work record for the 
year 1949? · 
A. Yes, sir, I do. 
Q. May I borrow them? 
A. Yes, sir (passing documents to counsel). 
Q. You also have his record for the year-
A. 1947. 
Q. '48? 
A. '48, that is right. 
Q. Do you know how long Mr. Wilbun has been working 
with the company? 
A. Seven yea rs and a fraction. 
page 33 ~ Q. A little over seven years Y 
A. Yes, sir. 
Q. And in what capacity did he work! 
A. As a bus driver. 
Q. A bus operator or driverf 
A. Yes, sir. · 
Q. All that timef 
A. Yes, sir. 
Q. Can you tell me what Mr. Wilbun's wage was in Jan-
uary of 1949 Y 
A. Not without looking at the sheets. 
Q. His hourly wage! 
A. Hourly wagef 
Q. Yes. 
A. $1.35 per hour, sir, is the basic wage. 
Q. And in January, the first part of January of '49, what 
-was his average weekly wagef 
A. I would say it was approximately $60 in the first part of 
January. 
Q. That is, about $60 T 
A. Yes, sir. . . 
Q. Do your records show how long that had been approxi-
mately his average weekly wage? 
A. Yes, it does show it. That has been his approximate 
Leo Butler Company, Inc. v. Oliver C. 'Wilbun. ,19 
Ralpli Gvodnian Edmonds. 
weekly wage all the way through the entire year. 
page 34} H~ bad worked a full year, and in fact it had run 
a little better than that, but that w~s due to the 
fact Mr. Wilbun worked overtime, extra shifts, when we were 
short of men. His basic salary would be about $58, approxi-
mately $58; but he always did work a little extra time. That 
is the reason for running a little over that. He put in extra 
hours, but his average weekly would be around $60. 
Q. Calling your attention again to ·his 1949 ~ecord, how 
many weeks in January did he work, Mr. Edmonds, 1.)f 1949? 
A. He worked-received four pays in January. One w.as a 
partial pay day. 
Q. What was that? 
A. That was the last pay day. 
Q. What was the date of that last pay day? 
A. That was dated 1/30/49. 
Q. January 30th? 
A. Yes, sir. 
·Q. On that date he was paid for a partial week only? 
A. That is right, sir. 
·Q. When was the next pay day? 
A. His next pay day was the third month and sixth day. 
'Q. The sixth day of March 7 
A. That is right. 
Q. '49? 
A. Yes, sir. 
pag·e 35 } Q. From your records, how long did he work 
after that pay day, approximately! 
A. Well, it is kind of hard to tell from that, sir. He didn't 
work any full time from that time until the present time. He 
basn 't worked a complete full week. He has worked-just 
how long he worked, he worked off and on I would say. 
Q. Are there any periods indicated on that record that he 
didn't work at all? 
A. It is not indicated hereon, sir. 
Q. In other words, do you have any-from this record, was 
.any pay given to Wilbun from the 30th day of January, '49, 
to the 6th day of March, '49 Y 
A. None whatsoever. 
Q. Also from this record, what is the last pay day on which 
Wilbun received any sum of money Y 
A. The last day he received any money was October 2nd, 
but the last actual day he worked was September 27th. 
Q. September 27th, '49! 
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A. That is rig'.ht. His pay didn't come out until then., 
Q. He has not received any pay since this timet 
A. No, sir, he has not. 
Q. Now, can you tell me, as assistant business manager,. 
whether or not Mr. W"ilbun is still kept on the active payroll 
of the companyf 
A. His name is kept 011 the payroll,. sir; but he 
page 36 ~ is not working. In other words,. we keep his name 
on there because unless a man has done something 
to prevent the company from keeping him on there, and in 
Mr. Wilbun ~s case, he hasn ,t,. it is due to his inability to drive; 
when he is in condition to drive again we will put him back 
on. 
Q. At the present time, he is on the call list for drivers Y 
A. No, sir, he is not. 
Q. What list is be on f 
A. He is just on the inactive list. His name is carried on 
the payroll,. but he is on the inactive list. They can't call him. 
Q. What is the procedure which must be followed at the 
company before he can be put back on the active lisU 
A. He would have to go to the company doctor and be 
passed upon by our doctor and have a statement to that effect 
before we could put him back to driving a bus. 
Q. Do yon have a :fig·ure tllere showing the total earnings 
of 1\fr. Wilbun during the year 1949 T 
A. Thus far in "49¥ 
Q. Yes. 
A. I think I have it. 
So far in ·,49, he received $1,749.93. 
Q. And do your records show how much of that $1,700 was 
received prior to January 28, or January the 30th,, 
page 37 ~ his last pay day in January? 
A. I could add it up and tell you. 
Q. W onld you do tllat Y 
:M:r. Boothe: Your Honor, I don't want to keep his records, 
I know he wants to keep tliem, by himself, but I want the in-
formation out of it. 
The Witness: About $268.46 was received in January prior 
to-
By Mr. Boothe: 
Q. What is the total for the year that you gave us! 
$1,.749.93. 
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Q. So, that is approximately nearly $1,500 that he has re-
ceived since the end of January 1 
A. Yes, sir. 
Q. Or rather, I should say since the 6th day of March, 1949, 
when his pay was resumed f 
A. That is right, sir. 
Mr. Boothe: I think that is all. 
CROSS EXAMINATION. 
By Mr. Howard: 
Q. What was his total for the year 19481 
· A. For the year 19481 
Q. Yes, sir. 
A. $2,637.85. 
Q. And for the year 1949, up through what date 
page 38 ~ he had earned as much as $1,7491 
A. September 27th. 
Q. So, from ,January the 1st, 1949, to September 27, 1949, 
he had received in salary $1,749.93; is that correct? 
A. That is correct. · 
Q. Or, $900 less than what he received for the entire year 
1948; that is correct, 
A. That is correct. 
Q. Now, I understood you to tell l\Ir. Boothe, when one of 
your drivers is off by reason of sickness, illness or otherwise, 
that before the bus company will reinstate him on what is 
known as the active list, he has to be examined by the com-. 
pany physician, and qualified as safe to work; is that correct?" 
A. That is correct, sir. 
Q. All rig·ht now, as I understand it, Wilbun did not ""ork 
for the A. B. & W. Bus Company between the last part of 
January and the early part of :March; is that correct! 
A. That is correct, yes, sir. 
Q. Now then, is it not a fact that before you all took him 
back in March of 1949, he had to go to your doctor and qualify 
as a safe, capable driver? 
A. I believe you are interpreting one section of it wrong. 
I would like to bring it out. 
Q. All right. 
A. I say that he would have to go to a doctor 
page 39 ~ now and be 0. K. 'd before he could go back. That 
is after Mr. Wilbun's own statement to us. In 
22 Supreme Court of Appeals of Virginia 
Ralph Goodnian Edmonds. 
9ther words, Mr. Mitchell, Vice President of the company, and 
Mr. May decided that Wilbun's condition was such that they 
wanted to send him to a doctor. The doctor gave us a state-
ment, and from that statement, based on that statement, that 
is the reason for them saying he would have to go back to a 
doctor. 
Q. When did Mr. May and Mr. Mitchell decide to send Mr. 
Wilbun to a doctor? 
A. Well, the letter I have to the doctor is dated September 
30; when that decision was, I imagine was several days prior 
to that. . 
Q. And what doctor did they send him to Y 
A. Dr. Abramson. 
Q. Abramson f 
A. Yes, sir. 
Q. To your knowledge, and from the records in your pos-
session, Wilbun had not been sent to any doctor by the com-
pany, or their officials, prior to either September or August, 
1949; is that correct f 
A. That is correct, to my knowledge. 
Q. All right, that is all you can testify to. 
Now, let me ask you this: He went back to work in March; 
is that correct f 
A. According to the record here, yes, sir. 
page 40 ~ Q. How many days did he work in the month of 
Marchf 
A. I don't have that record, sir. 
Q. Don't have that with you? 
A. I have his work record from the standpoint of how 
much money he drew, but I couldn't tell you how many days 
it represents. 
Q. How much money did he draw in March f · 
A. I can give that to you, too, sir, if you will wait a minute. 
Our record is not based on the way you asked the question .. 
Q. I don't want to take up time. 
Let me ask you this : Did he draw any money as salary in 
March? 
A. He did. 
Q. Did he draw any money as salary in the month of April f 
A. He did that. 
Q. Did he draw any money as salary in the month of Mayf 
A. Yes, sir, he did. 
Q. Did be draw any money as salary in the month of June Y 
A. Correct, sir. . _ 
.... 
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Q. Did he.draw any money as salary in the month of July? 
A. Yes, sir, that is correct. 
Q. Did he draw any money as salary in the month of Au-
gust f 
A. Yes, sir. 
page 41 r Q. Did he draw any money as salary in :the ·month 
of September& 
A. Yes, sir. 
Q. Did he draw any money as salary in the month ~f Octo-
ber! ' 
.A. Well, he drew a check the 1st of October, on the '.2nd of 
October, but it wasn't for work in October. 
Q. Now, all of those monthly amounts mentioned, of course, 
:are for the year 1949; is that correct f 
.A. That is correct. 
Q. How long· have you been ~itb the A. B. & W. Bus Com-
pany? . 
A. Going in my eighth year, sir. 
Q. And from your knowledge of the manner in which the 
bus company is operated, would you say that the officials of 
the bus company permit a man to operate one of those buses 
if they feel that he is not physically and mentally competent 
to operate the bus f 
A. I know they wouldn't. 
Q. Now then, as I understand it, sometime prior to Septem-
ber of 1949, Mr. Wilbun bad a conversation with Mr. Mitchell 
:and Mr. May; is that correct? · 
A. Well, I don't know whether he exactly had a conversa-
tion with them or not. I wouldn't like to say, because in some 
manner tbey found it out. Now, how-I don't know. 
· Q. Whether Mr. Wilbun told them or who told 
page 42 } them-
A. Whether Mr .. Wilbun or the superintendent 
·of operations told them, or who told them, or how they found 
it out, I don't know. 
Q. Let me ask you a final question: Can you tell this jnl'Y, 
if you know, whether or not any complaints came in to the 
A. B. & W. Bus Company between March 1st, 1949 and Sep-
tember 1st, 1949, about Mr. Wilbun 's driving, or operation of 
.any equipment around there Y 
A. I can't tell the jury that, sir. 
Q. If that did happen, you don't know it; is that correct? 
A. I wouldn't say it did, or I wouldn't say it didn't. I can-
not answer tbal 
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, Mr. Howard: That is all,: sir. 
Mr. Boothe: That is all, J\fr. Edmonds. 
(The witness left the stand.) 
Mr. Boothe: Mr. Crawford. 
The Court Sergeant: Mr. ·Crawford bas not been sworn. 
Thereupon, 
WILLIAM A. CRAWFORD 
called as a witness by the Plaintiff, having :first been duly 
sworn, took the stand, was examined and did testify as fol-
lows~ 
DIRECT EXAMINATION. 
By- Mr .. Boothe~ 
Q .. Will you please state your full name for the record T 
· .A.. William A. Crawford. 
page 43} Q. And :what is your occupation, sirf 
A. Transportation manager, A. B. & W .. 
Q. A. B. & W .. f 
A. Yes, sir. 
Q. How long have yon been with A. B. & W. f 
.A.. Four years .. 
Q. How longf 
.A.. Twenty-four years. 
Q. l\.fr. Crawford, I believe yon said you were transporta-
tion manager! 
A. That is right, yes, sir. 
Q. As transportation manager, is it your function to super-
vise, hire, and so forth, the bus drivers! 
A. That is rig·bt. 
Q. Do you know Oliver C. Wilbnn, tbe plaintiff in this case!' 
A. Yes, sir, I do. 
Q. How long have you known Mr. ,viibnn? 
A. Well, I would say around about seven years. 
Q. In other words, you have known him ever since he has 
been driving a bus there for tbe company! 
.A.. That is right. 
Q. Are your contacts with him sufficiently close for you to 
be able to know his mental and physical condition! 
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A. Yes, sir. 
p·ag·e 44} Q. Can you tell this jury what, along that line, 
you have noticed about bis condition? And fur~ 
ther, when? 
A. Well, I don't know the exact date on it, but his condi.: 
tion basn 't been so he was physically fit to operate a bus for 
some time. 
Q. Do yo:u recall he was involved in an accident in the early 
part of this year? 
A. Yes, sir, he was. 
Q. Do you remember approximately when it was? 
A. No, I couldn't say that. 
Q. ·whenever it was, had you noticed anything wrong with 
his condition before that accident? 
A. No. 
Q. In what way, sir, and how about since the accident have 
you noticed anything about him? 
A. Since the accident, he has bad some trouble with his 
back, and he wasn't able to work regular. He bad gotten off 
some, and during· the time also seen a doctor at the same time, 
but he wasn't able to fulfil all his duties as he should have as 
a bus operator. 
Q. Except for the period immediately after the accident, 
and since September of 1949, that is as of this year, did Wil-
bun try to work then t 
A. Yes, sir, be did after the accident-yes, sir, he tried to 
. work. 
page 45 } Q. He reported in, did be 1 
. A. Yes, sir. 
Q. And was assigned to duties f 
A. That is right. 
Q. Did he make any complaints to you 1 
A. Yes, sir, complaining of his back bothering him. . 
Q. Have you observed anything as to his nervous condition 
since this accident 1 
:Mr. Howard: If your Honor please, I doubt seriously if 
he is qualified to testify on that. Of course, if he wants to 
sav whv he doesn't think be can properly operate a bus, I 
would 11ke for him to do it. I would like to know something 
about that, myself; but, as to qualifying, whether or not the 
man was nervous or not, I object to it. 
Mr. Boothe: I will be delighted to ask tl1at. 
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By Mr. Boothe: 
Q. State whether or not in your opinion Oliver Wilbun is 
now able, properly able to drive a bus, and if so, explain why. 
A. No, not now he isn't, due to his condition he was held 
off from work because his condition was physically unfit to 
operate a bus. 
Q. He is now being held off because of his physical inability 
to operate a bus? 
A. Yes, sir. 
Mr. Boothe: That is all I wanted to know. 
page 46 ~ CROSS EXAMINATION. 
Bv Mr. Howard: 
"Q. Mr. Crawford, you told Mr. Boothe you have been with 
the bus company for a long period of time; is that correct? 
A. That is right. 
Q. ·what is your exact title? 
A. Transportation manag·er. 
Q. And as such, you have occasion to come in contact with 
the drivers quite frequently? 
· A. Quite frequently. 
Q. And if you ever find a man on one of tho~e buses who 
you feel is not qualified to drive or operate a bus safely, so 
far as the public is concerned, you do what you can to have 
him removed immediately, do you noU 
A. That is right. 
Q. Now, in the month of March Mr. Wilbun operated a bus, 
did he notY 
A. I think he did. I think he was operating, I won't say 
the exact date. 
Q. As a matter of fact, Mr. Crawford, don't you know im-
mediately after the accident he went to Dr. Fifer for treat-
ment! 
A. Yes, sir. . . 
Q. And don't you know be was released by Dr. Fifer the 
latter part of February as being fit and ready to come back 
to work¥ 
page 47 ~ A. I don't know that. . 
Q. You do know that he came back to work in 
. the early part of March; is that correct! . _ 
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A. I think he came back in March. 
Q. To your knowledge, was his condition at that time such 
:as you or any other official of the A. B. & ,v. Bus Company 
thought it necessary to have your own doctor examine him 
before you permitted him to operate a bus?. 
A. Not at that time, no. 
Q. In other words, it was a perfectly normal condition as 
you then observed it; is that true? 
A. That is right. 
Q. No reason, as far as you are personally concerned, why 
he could not safely operate ·a bus in the early part of March, 
1949? 
A. At that time, when he was released, ye'S. 
Q. Now, the same thing is true as of April, 1949, is it not 7 
A. April? 
Q. Yes. 
A. I don't know what time it was. I don't remember tbe 
dates on it. 
Q. All right. I will ask you if l1e operated a bus, with the 
A. B. & W. Bus Company in April, 1949 f 
A. Well, I guess-I don't know, I would have to 
J)age 48} look at the records to make sure of that. 
Q. Do you know of your own knowledge whether 
•or not he operated a bus, an A. B. & W. Bus Company bus, in 
May, 1949? 
A. No, I can't say unless I have the records. 
Q. I will ask you a blanket question: Do you know of your 
•own knowledge whether or not he operated a bus for the A. 
B. & W. Bus Company during the months of June, July, Au-
gust and September of 1949? 
A. I think he did. 
Q. Now, if it be a fact that he operated a bus for the A. B. 
& W. Bus Company in the months of March, April, May, June, 
.. July, August and September of 1949, you, of necessity, would 
have come in contact with him; isn't that true T 
A. That is true. 
Q. And you would have come in contact with him in your 
official capacity and seen his capacity as a bus driver; isn't 
that true! 
A. That is right. 
Q. If during those periods of time you had thought or be-
lieved lie was not physically or mentally qualified to operate 
a bus, you would have had him removed Y 
A. Yes., sir. 
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Q. And yon never did have him removed, did you T 
A. Yes, sir. 
Q. -when? 
page 49 ~ A. I don't know what date. It's been some while, 
I don't, wouldn't say the exact date, I don't know. 
It's been some while back he was removed. 
Q. Could you give this jury your best estimate on it, by 
looking at the calendar, or calling back any particular event? 
A. Well, I would say it would be sometime in September,. 
perhaps. 
Q. Sometime in September f 
A. Yes., sir. 
Q. But up until that time, as far as you are concerned, he 
was qualified to operate a busY 
A. That is right. 
Q. Now, what happened in September, 1949, to cause you 
to have him removed as a driver f 
A. Well, losing time f'rom work, and naturally we check up· 
any time a man is losing time from work, to find out what the 
trouble is, and in talking with him we discovered, we thought 
I1e was physically unfit to operate a bus so we told him he 
would have to take off until tlle doctors released him back to 
work as fit. 
Q. Did you come to that conclusion as a result of what Wil-
lmn himself told you¥ 
A. No. 
Q. You did notf 
A. No, sir. 
page 50 ~ Q. You had not observed anything about the 
manner of I1is operation prior to that time that 
caused you to take him off, had you f 
A. As I say, we always check up on a man. 
Q. That is tI1e point, you checked up on him; before you 
checked up on him, his driving had always been all rig-ht, isn't 
that true¥ 
A. Yes. 
Q. When you cI1ecked up on him, you talked with him, ancl 
you then came to the conclusion he should be removed; is that 
rig·ht? 
A. That is right. 
]\fr. Howard: That is all. 
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RE-DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. One thing: Mr. Crawford,. during this period from 
March to September that Mr. Wilbun was still reporting in 
and trying to work, and so forth, as I understood from your 
airect testimony, he was making complaints as to his back t 
Mr .. Howard: Wba t V 
By Mr. Boothe: Q. He was making complaints as to his back! 
A. Yes, sir, making complaints that he was having trouble 
with his back. 
Q. And during that time, that six months' 
page 51 r period, did you notice anything else about his con-
dition V 
A. No. 
Q. Even though he kept on· driving 1 
A. I can't say that I did. 
l\ir. Boothe: All right. 
i\{r. Howard: And his complaints about his back condition 
during that same period of time were not sufficient to make 
you believe that there was anything wrong with him that did 
not permit him to safely operate a bus, was there 7 
The Witness : No, not as I know of. 
Mr. Howard: That is all. 
The Court: Is that all, gentlemen 1 
Mr. Boothe: That is all. 
(The witness left the stand.) 
l\fr. Boothe: Call :Mr. Harry ,v aple. 
The Court Sergeant: He has not been sworn. 
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HARRYWAPLE 
called as a witness by the Plaintiff, having first been duly 
sworu, took the stand, was examined and did testify as rol-
lows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Your name is Harry WapleY 
A. That is right. 
Q. I believe you are a physiotl1erapist for Dr. 
page 52 ~ Carson L. Fifer 
. A. That is right. 
Q. At 114 North Washington Street? 
.A. That is true, yes, sir. 
Q. Dr. Fifer is not in town today, is he, sir? 
A. No, sir, he had to go to Richmond. 
Q. Mr. Waple, do you know Oliver C. Wilbun here, the 
plaintiff in this case? 
A. Yes, sir, I do. 
· Q. When did you have occasion to know him Y 
. A. Do you mind if I read from the record I brought with 
meY 
Q. If you have the record here, you· may use those to re-
fresh your recollection . 
.A. All right . 
. He was first referred to me on February 16th, this year, 
for heat and massage treatment to his lower back, I believe 
it was, at that time. 
Q. Over how long or short a period of time did you treat 
him? 
A. I continued on until the fifth month, 27th day. 
Q. The 27th of May? 
A. The 27th of May. 
Q. How frequently did you treat him? 
A. I treated him 22 times in that period, and 
page 53 ~ there were intermittent visits with Dr. Fifer in be-
tween there. 
Q. What did you treat him for? 
.A. It was an injury to his lower back. He complained of 
severe pain in the lower back, and I believe it was mostly gen-
eral, but I think the chief thing was in the lower back, but it 
was present-
Q. From your observation, did your treatments ever give 
him or afford him any permanent relief! 
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A. No, they seemed to give temporary relief, more or less, 
as I recall; he seemed better when he got off the table, and 
when he came back, he would have the trouble ag-ain. · · 
Mr. Boothe: I think that is all 
CROSS EXAMINATION. 
By Mr .. Howard: . . . 
Q. Mr. Waple, of course you work with Dr. Fifer; is that 
rcorrectl · 
A. Yes. · 
Q. And he refers these patients to you for. this type of 
treatment you have told us about t . 
A. Yes, sir. 
Q. And you consult with Dr. Fifer from time to time on the 
rcondition of the patient; is that correct? 
A. Yes, sir. 
Q. Do you know that Dr. Fifer saw Mr. Wilbun on various 
occasions before you finally took over? 
page 54 } A.. Yes, sir. 
Q. Do you know that on February 23rd-Feb-
ruary 25th, that Dr. Fifer released Mr. Wilbun and told him 
he could return to work on February 28th! 
A. I don't know. I believe-I remember something about 
him being sent back to work, but worked for a couple of days 
:and couldn't work. 
Q. Sent back to work, and now then, when he came back to 
you, he complained about a pain in his lower back; isn't that 
•correct I 
A. Yes, I think that is right. 
Q. Let me ask you this: From any examination that you 
made of his back, could you find anything wrong with itT 
A.· No, there was nothing visible, sir, nothing visible. 
Q. In other words, in the medical profession, I believe if 
it is a complaint that I, myself, make, that they call it a sub-
jective symptom; is that right! 
A. Well, I wouldn't like to commit myself on that, sir. 
Q. All right. Anyway, you could not see anything wrong, 
all you know is he told you his back hurt? 
A. That is right. 
Q. And when you gave him these massages, he told you that 
the back did :feel better 7 
A. Yes. 
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Q. But the next time he came hack for massage, 
page 55 ~ he was in the same condition that he was before 
he got the previous massage; is that correct¥ 
A. Yes, sir. 
Q. In otller words, his back was always hurting him t 
A. Yes, sir. 
Q. Do you know that during the period of time you were 
giving him these treatments, that he was working? 
A. I belie've he tried to work. He worked some. I am sure 
he worked· some, because he told me he was working some. 
Q. You never did tell him that he couldn't work, did you 7 
A. That was up to how be felt, if he could work. He was 
to work if be was physically able to work. 
Q. Did be complain about any part of his body other than 
his lower back¥ 
A. Yes, sir. 
Q. What other part of his body did he complain about¥ 
A. His knee. 
Q. His kneet 
A. Yes, sir. 
Q. Do you know as a matter of fact that Di-. Fifer-at his 
request bis knee was X-rayed at the Alexandria Hospital, and 
the X-ray was negative-do you know thaU 
A. No, sir, I don't know exactly about that. I know I gave 
him some treatments for his knee. 
Q. Nobody asked you to bring Dr. Fifer's 
page 56 ~ records down here today! 
A. No, sir. 
Q. Dr. Fifer is out of town t 
A. Yes, sir. 
Q. Did either Dr. Fifer or yourself refer Mr. Wilbun to the 
Anderson Clinic 1 
A. I am almost certain that no one in the office referreq.. him 
to the Anderson Clinic. 
Q. You don't know bow he got over there t 
A. No, sir, I don't. 
Mr. Howard: That is all, sir. 
Mr. Boothe: Mr. Waple, did you give him treatments 
througl1 May 27th 1 
The Witness: Yes, sir. 
Mr. Boothe: And was there any doubt in your mind, 
throughout that period, regm·dless of whether these symp-
toms were objective or subjective, that the boy was suffering 
pain in the low back 1 
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The Witness: He certainly seemed to be having pain. 
Mr. Boothe: That is all. 
The Court: Have you finished, Mr. Boothe 1 
Mr. Boothe: That is all, sir. 
( The witness left the stand.) 
Mr. Boothe: Your Honor, I am going to put Mr. Wilbun 
on the stand. I would like to put Dr. Engh on 
page 57 } whenever he gets here. He is in an operation this 
morning, and is coming down; as soon as he gets 
here-
The Court: vVe will suspend as soon as he gets here. 
Mr. Boothe: Mr. vVilbun, take the stand. 
Thereupon, 
OLIVER C. WILBUN 
the Plaintiff, called as a witness in his own behalf, having 
been previously sworn, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. You were sworn f 
A. Yes, sir. 
Q. Please state your full name here for the record. 
A. Oliver C. Wilbun. 
Q. Where do you live, Mr. Wilbun 1 
A. 612 Four Mile Road, Alexandria. 
Q. Where are you employed, or were you employed? 
A. I was employed with A. B. & W. Transit Company. 
Q. For bow long a period of time were you with the bus 
company? . 
A. From the 5th of March, 1942, since. 
Q. Until when? 
A. I started the 5th of March, 1942. 
Q. And when was approximately the last time you worked 
out there for the company 1 
page 58} A. The 27th of September. 
Q. About the 27th of September, this year! 
A. That is right, '49. 
Q. So, you have been with them about seven and a half 
years? 
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A. About that, yes, sir. 
Q. Just let me ask you this : How much schooling had you 
had, or have you had Y 
A. I went part of the ninth grade, -through the ninth grade, 
not all the way through. 
Q. You didn't get any more high school Y 
A. No, sir. 
Q. Except part of the ninth grade Y 
A. No, sir. 
Q. Since March, 1942, your main employment was driving 
a busY 
A. Yes, sir. 
Q. Now then, did you have any other occupation at any 
time, say, during the year 1949, besides Y 
A. I did in '48. 
Q. What were you doing? 
A. I had a little fruit stand on No. 1 highway. 
Q. No.U 
A. Yes, sir. 
Q. Where was that located 1 
page 59 r A. Right near the Veterans Motor Company. 
Q. How long did you have that? 
A. I guess three months. . 
Q. And did you work out there off-times, when you were 
not working for the bus company? 
A. I worked there all the time I could, any time they would 
let me off, if they had plenty of men I would ask off to work 
there. .· 
Q. Do you remember about what you got, what your profit 
was from the fruit stand Y 
A. ·Not too much, I guess maybe $20 a week. 
Q. Now, Oliver, on January 27th, 1949, the date that this 
accident occurred, you were driving your Buick car, were you 
noU 
A. Yes, .sir. 
Q. And let's start downtown in Alexandria and go on out· 
there, and just tell the jury exactly what happened. 
First of all, whereabouts downtown did you start from Y 
A. I went to the Gulf station where the A. B. & W. buses 
run, and the Temple Motor Company there. Four of the 
drivers operate the place and I went there for a while, and 
then I came up Pitt Street. 
Q. I am talking about just before the accident. 
A. Yes, sir. _ 
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Q. And did you pick up any passenger! 
. A. I came from Pitt Street around by King, and 
page 60} Washing-ton Streets, and there was a -fellow that 
used to ride my bus. 
Q. A fellow used to ride your bus-
A. Yes, sir. 
Q. Do you know him f 
A. I don't know his name, I know his face ~ut not his nama 
Q. Where did you take him f 
A. I taken him .out on Deanwood A venue, bet"!een Alexan-
dria and Luray Avenue. · 
Q. On De Witt Avenue 1 
A. Yes, sir. 
Q. And let him out there? 
A. Yes, sir. 
1Q. What did you do then! 
A. I was headed back down to the Master Super Markel 
Q. And you were going on what street? · 
A. On Luray. 
Q. Going down to the Master Super Market for what pur-
pose! 
A. My girl friend worked down there. 
Q. Your girl friend worked there, and you were goh~g to 
meet herY 
A. Yes, sir. 
Q. You were driving west on Luray A venue f 
A. Yes, sir, I was going west. 
Q. All right, now, you tell the jury just what. 
page 61} happened when you got up there to Mount Vernon 
Avenue. 
A. I pulled up to the intersection of Mount Vernori and 
Luray. I stopped my car completely still. I looked both 
ways, and wasn't anything coming for two blocks, I would 
say, or a block and a half anyway-wasn't any lights; but as 
I stopped there, I saw-
Q. Let me ask you this; Are there any lights on the cor-
ner? 
A. It's a street light on the west corner. 
Q. The west corner Y 
A. Of Luray A venue. 
Q. Would that be the southwest or northwestf 
A. Southwest. 
Q. On Mr. Thurman's corner! 
A. Yes, sir. · J 
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Q. AU right. 
A. But I could see something red was sitting back from 
that corner about 25 or 30 feet. 
Mr. Howard: Did you say ''see· something red?'' 
The Witness: Yes, sir. 
By Mr. Boothe: 
Q. Where was that you saw something sitting-where was 
that sitting! 
A. Across the street, to my right. 
· Q. I see. 
page 62 } A. And when I started to go across the street-
Q. Did you see any activity around this object"? 
A. No, sir, I didn't. 
Q. Any lights on it! 
A. No, sir. 
Q. Go ahead. 
A. No, wasn't no lights no place. 
Q. You drove up to the intersection f 
A. Yes, sir. 
Q. And as you say, you looked, and then what did yon dof 
A. I started across in low gear, my car was in low gear. 
As I got two-thirds, or better, across the street, better than 
two-thirds, I heard a noise, sounded like a racing motor, and 
as I looked, I didn't know where it was coming from, I lookecl 
to my right, this was-with a split second I guess it was, I 
just-whatever it was hit me I don't know, didn't know at 
that time what it was, but just about the time, just one-half 
second before he plowed into the side of me there was a flash,, 
a fl.ash of lig·ht, and, I don't know, didn't know what hit me 
until I got out. 
Q. Now, you say this impact occurred, and as it occurred 
there was a flash of light Y 
A. Yes, sir. 
Q. At any time prior to that flash had you been able to see 
any headlights at all T 
A. No, sir. 
page 63 ~ Q. Or had you seen any headlights over to your 
rightf 
A. No, sir. 
Q. Then what happened, Oliver? 
A. Well, it knocked me and my car down-I gues·s· around 
thirty feet. I don't know exactly the distance,. but it threw 
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me out over in Mr. Thurman's yard. Next, right by his steps. 
When I got there, and I came back, and the front of my car-
t11is truck was sitting there, and the door was open, on the 
driver's side, and well, I didn't just rusl1 around there, be-
cause I didn't know bow, or what the man might have been 
still sitting in the truck until I got to the door, and I looked 
in and there wasn't anybody in the truck, and I looked back 
at the rear wheel, and I seen he was laying· underneath the 
rear wheel. 
Q. The man was laying underneath the rear wheel? 
A. Left rear wl1eel. 
Q. Wliat did you do then, Oliveri 
A. Wasn't anybody there but myself, and I g·ot into the 
pick-up and tried to move it off him. The wheel was sitting 
right across here (indicating), his chest and neck. I tried to 
move it off, and someone at that time came up and told me 
don't move it, I don't know who it was, but somebody told 
me not to move it off, but the motor wouldn't crank, never 
did get it cranked. 
Q. What did you do then? 
A. This other fellow was there and myself got 
page 64 ~ it off him somehow. 
Q. You did¥ · 
A. Yes, sir. 
Q. And did you push it, or what did you do¥ 
A. We lifted it off. I don't know how, but we did. 
Q. What next happened after that? How long ,vas it be-
fore the police arrived f 
A. It wasn't but a minute, I reckon, after we got if off Mr. 
Rogers. 
Q. Were you taken anywhere yourself 1 
A. Yes, sir. 
Q. Where did you go? 
A. Someone taken me up to the fire station on Windsor 
Avenue. 
Q. And what did they do for you there f 
A. They bandaged up my knee a little, about there (indi-
cating). I had some cuts there, and across here, and put some 
mercurochrome on it. 
Q. And then where did you go from there? 
A. I went from there d°'vn to police headquarters. 
Q. And had they carried the other boy away¥ 
A. Yes, sir. 
Q. Before you left t 
A. No, sir. 
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Q. He was still there? 
page 65 ~ A. The ambulance was there. 
Q. vVas there at the time Y 
A. Yes, sir. 
Q. And where were you when you first learned he had died T 
A. Down at police headquarters. 
Q. You didn't know that until thenT 
A. No, sir. 
Q. And do you remember making a remark Mr. Howard 
told the jury you made: that one of the officers said that you 
said '' My goodness, I have killed a man Y '' 
A. I said I was involved in a man's death. 
Q. What! 
A. Involved in an accident that caused a man to die. 
Q. You didn't know that until they told you at police head-
quarters? 
A. Until afterward. 
Q. And you naturally were terribly affected by. that when 
you heard it, were you not? 
A. I think anyone would be. 
Q. Now then, Oliver, do you remember seeing lVIr. Thur-
man several times, about that time¥ 
A. Yes, sir. · 
Q. He is the man that lives on the southwest corner of the 
street? 
· A. Yes, sir. 
Q. Do you remember telling him that you hadn't 
page 66 ~ . seen the truck coming down the street Y 
A. I didn't see it. 
Q. You didn't see itY 1 
A. No, sh. 
Q. You didn't? 
A. No, sir, I didn't. . · 
Q. As a matter of fact, if yon told Mr. Thurman that, that 
is true,-you didn't see the truck coming? 
A. I told Mr. Thurman I didn't see the truck coming clown 
the street. 
Q. And, of course, your conversation with the police, I 
guess you had either out there at the scene of the accident, or 
down at the station house; is tl1at righU 
A. vVhaU 
Q. I say,, your conversation with the police, you had either 
out there where the accident happened or down at the station 
house! 
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A. Yes, sir.. . 
Q .. Now~ Oliver, after this, after you left the police ::;tatiou 
the night of the accident, where did you go·t 
.A.. I went to the .Alexandria Hospital. 
Q. What did they do for you there? . 
A. They taped me up a little bit and made s~e X-ray.;. 
Q. Now, right after this accident, rig'ht after 
page 67 ~ the accident out there at Luray and MoUD:t. Vernon 
Avenues, did you know that you wer~ hurt at. alU 
A. I didn't feel it too much then, because I was too ex-
cited, I guess. 
Q. I understand you had been thrown from your car.. . 
A. Yes, sir. 
Q. And were you stunned, or unconscious for any period 
of time, do you know Y 
A. I was dazed for a a little while, I don't know how long I 
was lying on the ground. I know that much. 
Q. Now then; after you went from the Alexandria Hospi-
tal, you went on home? 
. A. Yes, sir.. . 
Q. And what was your condition right after,-the next 
,day! 
A. I was so sore the next morning I couldn't get out of 
bed. 
Q. Where did you hurt in particular? · 
A. My knee, there (indicating).; the side of my head here; 
between my shoulder blades, and the lower part of my hack. 
Q. And what did you do for yourself.,-go to a doctor? 
A. I thought I was sore, and I stayed in bed a couple of 
days before I could get out anywhere. I didn't get any bet-
ter. 
Q. So, who was the first doctor you went to Y 
A. Dr. Abramson. 
page 68} Q. Abramson? 
A. Yes, sir. 
Q. The company doctor 7 
A. Yes, sir. 
Q. And later on, did you go to any other physician 7 
A. Later, I went to see Dr. Fifer. 
Q. You were treated by Mr. Waple? 
A. Yes, sir. 
, I. 
I• 
Q. Now then, how long did you stay off work, about Y 
A. I stayed off about five weeks or better, then, before I 
went back. · 
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Q. Then, did you go on back to work f 
A. I would g·o back and work a day, or maybe a day and a 
half a week, or something like that. 
Q. How did it affect you when you worked I 
A. I just would lose the use of my leg, lots of times I woulcl 
reach to put my foot from the accelerator back to the brake, 
and that leg wouldn't move. 
Q. Your right leg! 
A. No, sir. 
Q. When y.oli wanted to put it on the brake-
A. I have taken my hand like that, and stopped my bus 
quite a few times that way. 
Q. Well now, how about your hand, could you use your 
hand all right on the gears, and so on! 
page 69 ~ A. No., sir. 
Q. What happened with them t 
A. I will put my hand on the gear shift, and I knew it was 
there, I could see it, but I couldn't feel it, it wouldn't last 
but for just a short time. 
Q .. Well now, was there any feeling at all in your back 
which you experienced while driving! 
A. Yes, sir. 
Q. What was thaU 
A. This awful pain, when that pain would run down there, 
that is why I couldn't use that leg. 
Q. Run down throug·h the leg? 
A. Run from the back of my neck, started here and go down 
my spine, and then I would lose the use of myself for a 
little while. 
Q. What was your nervous condition before this accident, 
were you nervous at all Y 
A. No, sir.. I don't think I ever had a nerve .. 
Q. I mean, you are obviously shaking· a lot now.. Did you 
use to shake that way prior to this accidentY 
A. No, sir. 
Q. Now, what about your ability to sleep, Olivcert How 
have you been sleeping·! 
A. I can't sleep. Some nights I can sleep, and again I 
can sleep maybe fifteen minutes and wake up, and 
page 70 ~ doze back off again; but my hand and my leg., they 
go to sleep and I shut my eyes and when I wake 
up, I can't move either the leg or the hand, a lot of times. 
They just sleep. You know, people have had their hands 
and feet go to sleep. 
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Q. That happens frequently! 
A. Yes, sir. 
Q. Well now, after you left Dr. Fifer, did you go to any 
other doctor Y 
A. Yes, sir, I went to Dr. Engh. 
Q. Is that Dr. Anderson Engh·t 
A. Yes, sir. 
Q. The man that has the clinic out here close to the line 
in Arlington County? 
A. Yes, sir. 
Q. How long· did you go to him 1 
A. I went to him three or four months, about. 
Q. Still go out there 1 
A. Yes, sir. 
Q. I mean, have you been going there ever since you 
started? 
A. Yes, sir. 
Q. And what treatments have they g;iven you f 
A. Heat and traction on my head and _both feet; of com·se, 
examinations and X-rays, and things like that I have had. I 
have taken treatments, traction on my head with 
page 71 ~ weig·hts every day for quite a few days, and I go 
three times a week. 
Q. While you were going out there, through September, 
you still kept on trying to wock ¥ 
· A. Yes, sir. · 
Q. And you stopped, I believe, in September! 
A. Yes, sir. 
Q. Wby did you stop then T 
A. I had to go down to see Mr. l\Iay and Mr. Mitchell be-
cause I hadn't been working regularly_, and I told them my 
condition. They called Dr. Engh, and he told them my con-
dition too, which they didn't know. They didn't know my 
condition. I was trying to work two or three days a week 
anyway. 
Q. Well now, Oliver, did Dr. Engh prescribe any kind of 
an apparatus for you to wear, or anything like that, 
A. Yes, sir. 
Q. What did he put on you? 
A. I went up, stayed six days in the hospital, and he put 
traction on both my legs, pulleys to pull them straight. 
Q. Wben was that, about, after you stopped workingf 
A. Yes, sir,-let 's see. October, tl1e 23rd of October, I 
tl1ink that's about right. 
Q. Well, that's all right. 
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A. I stayed there for six days in that traction, five days 
they kept the traction on me,-the cast on me. 
Q. They put a cast on you? 
page 72 ~ A. Yes, sir. 
Q. Do you have that on you now? 
A. Yes, sir. 
Q. Stand up here., take your coat off, please, sir. 
(The witness stood llP by the witness chair and removed 
his coat as directed.) 
By Mr. Boothe: 
Q. Where is that cast, show me the top of that. 
A. From here to here (indicating). 
Mr. Howard: You may take off your shirt, if you want to. 
I don't have any objection to the jury seeing it. 
By l\:lr. Boothe : 
Q. The top is up here (indicating) Y 
A. Yes, sir. 
Q. And that is about the mid-line of your backT 
A. Yes, sir. 
Q. And half-way up! 
A. Yes, sir. 
Q. And it goes down to where? 
A. There. 
Q. The end of your spinal column, in the rear Y 
A. Yes, sir. 
Q. And whereabouts on the front Y 
A. From here to here (indicating). 
Q. Down to yonr groin Y 
page 73 ~ A. Yes, sir. 
Q. And up above your stomach linef 
A. Yes, sir. 
Q. How long have you had that onY 
A. Since the 27th of August. 
Mr. Howard: Since whenf 
The Witness: Pardon me, the 27th of October 
By Mr. Boothe: 
Q. Now, does that cast help you Y 
A. Yes, sir. 
Q. How does that help you! 
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A. Well, without that cast on, I don't feel like I have a 
back or anything to hold me up; with that on, I do foel kind 
of strong .. 
Q. Before you had the cast on, how did you sleep-what 
position did you sleep in Y 
A. On my back. 
Q. Couldn't sleep on your side 7 
A. No, I couldn't. 
Q. With the cast, what can you do? 
A. I can sleep, but it's awful bad to sleep in. I can sleep 
on my stomach or side just as well as the back, with this on. 
Mr. Boothe: I think that is all, Mr. Howard. Dr. Engh 
is he.re, and I would like to put him· ort.· 
page 74 } Suppose yon step down. 
I 
(The witness left the stand temporarily.) 
Thereupon, 
DR.0.ANDERSONENGH 
icalled as .a witness by the plaintiff, having first been duly 
sworn, took the stand, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
Bv Mr. Boothe: 
.. Q. Doctor, will yon state your full name for the record, 
please! 
A. 0. Anderson Engh. 
Q. And where do you practice, Doctor Y 
Mr. Howard: You don't have to qualify the doctor. I will 
admit his qualifications. · 
Mr. Boothe: The qualifications of Dr. Engh are admitted. 
The Court: All right. 
Mr. Boothe : As an orthopedic specialist. 
The Court: Gentlemen of the jury, Dr. Engh 's qualifica-
tions are admitted, and you may consider that he is qualified 
just the same as if both had asked him the necessary ques-
tions to qualify him. 
Mr. Howard admits his qualifications. 1 
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By Mr. Boothe: 
Q. Now, Doctor, are yon one of the persons primarily re-
sponsible for the Anderson Clinic,. which has been 
page 75 ~ mentioned here this morning! 
A. Yes. 
Q. What is the Anderson Clinic! 
A. That is a clinic and hospital in which we do bone and 
joint work. 
Q. \Vhere is that located Y 
A. It is located on South Army and Navy Drive, in South 
Arlington. 
Q. I think one of the only drawbacks is that it is just across 
the line ontsid~ ef Alexandria t 
A. YesJ sir .. ··· 
Q. Out near where the county and the city line meets! 
A. That is rig·ht. 
Q. Doctor, have you had occasion, within the past year, 
to treat Oliver C. Wilbun, the plaintiff in. this case t 
A. Yes. 
Q. Will you tell me when you first treated him f 
A. May 31, 1949. 
Q. And when is the last time you l1ave seen himf 
A. November 22, 1949. 
Q. Is he still under your care! 
A. Yes. 
Q. At the clinic! 
A. Yes. 
Q. Now, what I would like to do, Doctor, I would 
page 76 ~ like to give an overall picture and would like to 
go into some detail with you: First of all, let me 
ask yon-is Mr. Wilbnn's condition today better or worse 
than it was when you first examined him, in your opinion 1 
A. His low back condition is better; his mental and nervous 
state is worse. 
Q. Now then, going back to your first examination .• what 
diagnosis did yon make of his condition, or I might, i:ri order 
to save time, ask you what diagnosis you have made of his 
condition as you have treated him 1 
A. As a result of ihe history and physical examinations,. 
the X-ray films, laboratory studies, and from evaluating him 
on various occasions during the past six months, my diag-
nosis is : residuals of injuries to the head, neck, low back and 
right knee. 
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I feel that at the present time what he is suffering from, 
that is, his diagnosis at this time, is a chronic relaxed lumbo-
sacral joint and post-traumatic nervousness. 
Q. Now, if you don't mind, I would like you to explain that 
to me, and the jury. 
Chronic relaxed-what was that, lumbo-sacral f 
A. Yes. They are ligaments in the lumbo-sacral joint, in 
the small of the back., where the last lumbar vertebra fits into 
the sacrum, sometimes called the keystone of the spine. 
Q. You say that condition has now become chronic! 
A. Yes. 
page 77 ~ • Q. In the lower back there 1 
A. Yes. 
Q. How does that affect this man 1 
A. Well, it is a constant source of low back pain, and I 
feel that it affects his nervous system. 
Q. Was it to remedy that pain and its effect on his nervous 
system that you prescribed a cast for him 1 
A. Yes. 
Q. 'Which he is now wearing 1 
A. Yes. 
Q. Now, Doctor, you took a history of the man in this case? 
A. Yes. 
Q. Can you state whether or not, in your opinion, the low 
back condition from which he is now suffering-can you state 
the cause of thaU 
A. I can only give my opinion. 
Q. ·what is your opinion 1 
A. My opinion is that the patient is suffering in the low 
back area, that is, lumbo-sacral joint, as a result of the in-
jury which was sustained. 
Q. In January, 1949? 
· A. Yes, sir. . 
Q. ·what is your opinion, Doctor, as to this nervous· condi-
tion that you ref erred to f Do you have any opin-
page 78 ~ ion as to the cause of that? 
A. I didn't know this man before the injury took 
place. He advises me that he had no medical care for nervous 
condition prior to this time, and for that reason I must as-
sume that his nervous condition is either due to the injury, 
or that he had a nervous condition which was present prior 
to the injury and it has become aggravated by the injury. 
Q. But I believe you said in :"our testimony that the nerv-
ous condition has gotten worse as time has gone on? 
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A. It has, from the time I first saw him. 
Q. Doctor, can you tell us in some detail the exact nature 
of this nervousness f I mean, is it a severe thing, a simple 
thing, or would you describe it to us? 
A. I feel that it has become quite marked, and the reason 
I say that is that on one occasion, I will have to refer to my 
notes to get the date of that occasion. 
Q. Yes, sir! 
· A. On one occasion, November 20, 1949, this note was made 
by my associate, if I will be permitted to read part of the 
Anderson Clinic & Hospital record-
• 
Mr. Howard: If your Honor please, I am perfectly willing 
for this jury to have the benefit of any information on this 
man's condition that Dr. Eng·h, himself, has; but I don't know 
who made this note or what caused the making of the note. I 
would have to object to the note being read. 
page 79 ~ By Mr. Boothe: 
Q. Who did make the note, Doctor? 
A. It was made by Dr. Masterson, one of my associates. 
Q. And he made it as the result of an examination which 
he himself was conducting on Mr. Wilbnn-
Mr. Howard: I object to the way the question is framed. 
He is leading him and asking him to say ''yes.'' 
The Court: Sustained. 
By Mr. Boothe: 
Q. In what way, then, was that report made, as a result 
of what? 
A. The patient came to the clinic one night in a condition 
which required care, and it was a night on which I was away; 
and, h~ was seen by my associate, Dr. Masterson. 
Q. In other words, Mr. Howard objects to what it s~ys, 
but the record shows, the record of your hospital shows he 
was treated there on a night f 
A. Yes. 
Q. What was that night? 
·A. On November 20, 1949. 
Q. That is, this past November the 20th f 
A. Yes. 
Mr. Boothe: And you object to what the doctor said? 
Mr. Howard: If that is the night he tore the cast off-
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:Mr. Boothe : If what f 
page 8'0 l Mr. Howard: If that is the night he tore the 
-68.St off-
The Witness: Yes. . 
Mr. Boothe: Then., you don't object to what the doctor 
:said 7 
Mr. Howard: I certainly do not. 
Bv Mr. Boothe: 
"'Q. Go right ahead with your testimony, then. 
A. The patient became extremely panicky -at hom-e and 
took off his plaster of paris jacket, which was .applied on -0r 
:about the first part of the month, and since then has been 
unable to move at all. He complains of severe pain iu his 
low back, total inability to move his left leg,. and states it 
feels detached from his body. He does not recall the events 
which led to cutting off the cast, but states he got very 
:panicky and got a butcher knife and · cut it down the front · 
:and then slipped out of it. The rescue squad at Alexandria 
was called and brought the patient to the Anderson Hospital 
where a physical examination was done. 
There was a slight nystagmus present, bilaterally, that is, 
movement in the side directions; pupils are equal, round and 
·regular; there does not appear to be any involvement of the 
-cranial nerves. Abdominal reflexes are intact. There is ap-
parently a total anesthesia, a lack of feeling of the entire left 
leg from the iliac crest, that is., from the pelvis, and inguinal 
ligament, the front portion of the pelvis, clear-· 
page 81 } down the entire leg, and the anesthesia is present 
to pinprick and also to gross sensory perception. 
There is a neg·ative Babinski test, that is, bilaterally; that 
is a test done for reflexes. 
The impression was hysteria. The recqmmendation was 
-the strapping of his back, reassurance; the patient should be 
·checked by Dr. Engh on Thursday. 
I saw the patient then on November 22nd, 1949, and made 
this note: 
"This patient's nervousness has become much worse and 
for this reason it was suggested that he see a neurologist or · 
neuro-surgeon. He was given the names of various men in 
ibis field and will arrange an appointment as soon as pos-
sible. The patient states that while he was wearing the cast, 
'the pain in his low back disappeared; and then, he was feel~ 
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ing much better .. It was necessary to remove the cast, how-
ever, because of pressure against his upper thighs. His. 
physical therapy, which he had been g·iven for monthR, pe-
riodically, will be started again until the acute symptoms. 
have subsided. In. view of the neurological disorders which 
are· present,. the prognoses must be very guarded..'' 
That was the last note that I made. 
Q. Now1 D.octor, I would like to ask you a few other ques-
tions.. . 
Does your. record show what this man's occupation was? 
A. Yes. l\Iy records show that he was a bus driver. 
Q. For A. B. & W. Bus Company! 
page 82 ~ A. Yes. 
Q. I will ask you to state whether or not, with the 
diagnosis: that you have just made, can you state whether or 
not in your opinion you have an opinion as to his. ability to 
operate a bus ably and safely t 
A. At the present time he cannot operate a bus. 
Q. Can you state what, in your opinion, is the reasonable-
probable length of time that his condition will remain unim-
proved! 
A. No, I cannot answer that. 
Q. Can you state whether or not it will clear up im-
mediately! 
Mr. Howard: If your Honor please, I object. The doctor· 
·already testified he cannot state whether he will be well to-
morrow or next month. 
Mr. Boothe : He didn't say that. 
Mr. Howard: He said he can't state when. 
:M:r. Boothe : I didn't ask him that. I asked if he could tern 
me, to a reasonable probability, the length of time his dis-
ability will continue as it is. 
Mr. Howard: He already said I1e don't know. 
:M:r. Boothe : He can't say one year or two years: or-
Mr. Howard: He can't say anything, one way or the other .. 
I object to the last question, if your Honor please. 
The Court : Brrstain the objection. The doctor 
page 83 ~ said he can't say when his condition will improve .. 
Mr. Boothe: Can't say when it wm improve! 
The Court : That is in the testimony. 
By :M:r. Boothe:-
Q. Can you say, Dr. Engh, that it wm not improve!' 
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Mr. Howard: What is that question? 
Mr. Boothe: I asked whether he could say whether it would 
not improve. 
The Witness : No. 
The Court: The answer is "no". 
By Mr. Boothe: · 
Q. Can you say whether or not his condition will be ap-
proximately the same tomorrow as it is todayf 
Mr. Howard: Object to the question, if your Honor please, 
he is going on a :fishing expedition. 
Mr. Boothe: I am not going on a fishing expedition, may it 
please the Court. I am certainly entitled to find out what the 
doctor's prognosis is, as to a reasonable probability. 
The Court: vVell, I think you have gone as far as you can 
on that. He said he can't state when he will improve, 011 this 
particular point. 
Mr. Boothe: I would like to reserve the right to ask these 
questions out of the presence of the jury and show what the 
doctor's answer would be, and get that in the record and take 
any exceptions to the Court overruling the ques-
page 84 r tion. vV e could do that. 
The Court : V..1 e will go to my chambers, if you 
want to do it now. 
We will excuse you for a few minutes ( addressing the jury). 
This is a good time for you all to get a recess for three minutes, 
if you want to smoke. 
(Thereupon, counsel and the Court retired to the Court's 
chambers, where the following proceedings were had without 
the hearing of those in the jury.) 
The Court: Have a chair, Doctor. 
All right, Mr. Boothe. 
By l\Ir. Boothe : 
Q. Doctor, what I am trying to get down here is the extent 
to which, if any, you can make any prognosis whatsoever of 
this man's condition. I believe you testified already that tho 
prognosis would have to be guarded. 
A. Yes, that is true. 
Q. ,vha t does that mean Y 
A. Well, it is very uncertain. ·when you say a prognosis 
is guarded, it is difficult to state whether he is going to im-. 
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prove. My feeling, to be frank about it, is that the man is not 
g·oing to recover from this nervous condition which is present. 
He may improve. He won't recover from the condition. 
As far as the low back is concerned, there is a much better 
chance of him recovering. 
page 85 ~ The Court: Wait a minute now. This is testi-
mony, some of this. You have gone off on a tan-
gent, Mr. Boothe. Some of this should be taken in the presence 
of the jury. 
Ou this particular point, as to when he will improve, I don't 
think you ought to plumb into the doctor any further. He 
says he can't say when he will improve. You may ask if there 
is any hope of his improving, but on the point as to when he 
will, about what time, you have gone as far as you can. 
Mr. Boothe: That is as far as I want to go. I understand 
the doctor cannot say that probably the man will be well in 
six months, one month, or two years from now; but he is cer-
tainly-he has got some opinion as to what the future of his 
condition will be, and what I-want to bring out is as much as he 
does have an opinion on, that is all. 
The Court: What is the question you want to askf 
Mr. Boothe: I asked one question, and from then on-
The Court: You kept on asking about when he would im-
prove when he had ~lready said he couldn't tell you. 
Now, is there anything further on this point of his condition 
ton want to ask Dr. Engh Y · 
Mr. Boothe: What was the last, the doctor's opinion theret 
The Court: The doctor volunteered a statement here. Let's 
start afresh on what you have done here. 
In the courtroom Dr. Engh said he couldn't say how long 
it would be before he would be improved. 
page 86 ~ Mr. Boothe : And he also feels, as I understand it, 
his chances of recovery from the nervous condition 
are poor, and chances from the back condition are good; is 
that correct? 
The Witness: Fairly good. 
The Court: Do yon object to that, Mr. Howard Y 
Mr. Howard: I have to object to it because it does seem 
to me it is a little inconsistent. 
The Court : You can cross examine him on that. 
:Mr. Howard: Yes, sir. 
. The Court: Then, we have reached the point where Dr. Engh 
said '' I cannot say how long it will be before he will be im-
proved''. 
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That was done in the courtroom. 
·what do you hav.e in. the record after thaU 
Mr. Boothe: I .asked him in here, I think, what,his· prog-
nosis wonld he. 
The Court: Let's get tl1at question back and repeat that. 
{ The record was read by the reporter.) 
The Court: That testimony should be taken in the presence 
of the jury, what is in there, so we can go back in the eourt-
room and let him testify to that, and. you can make your ob-
jections, Mr. Howard. 
Mr. Howard: Putting the objection in, here, is all right with 
me. 
The Court: I understand that Mr. Howard ob-
page 87} jects to this. I overrule his objection, and he takes 
an exception. · · · 
Mr. Boothe: Do you want to know what the other question 
is? 
The Court: Yes. 
By Mr. Boothe: 
Q. Doctor, do you have any opinion as to how long the 
man's condition will affect his ability to work as a bus driver,-
operate a bus 7 
A. I can't answer that. 
Q. That brings me back to the same ques~ion which I had 
in mind there. Obviously, he is not going to be able to operate 
:a bus tomorrow; isn't that correctf 
Mr. Howard: Now, that I object to. It gets right back to 
the same thing. . 
The Court : That is right. . 
Mr. Boothe: I understand that. This is what I want to 
get in the record. 
Mr. Howard: I see. 
The Court: Then start here, with what you want to get in 
the record, because whatever we have done here up to now, 
we will do in the presence of the jury. 
Mr. Boothe-: All right. 
The Court : Go ahead, from now on. 
By Mr. Boothe: 
Q. Doctor, obviously this man will be suffering from his 
present condition tomorrow? 
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page 88} A. Yes. 
Q. Substantially the same as he is today! 
A. Yes. 
Q. Is there. any way of telling, as a probability, how long 
it will continue t 
A. Well, there is no accurate way of determining that. I 
can assume, from the previous examinations of the patient,. 
how long th~ condition will continue. 
Q. Well, f fom those previous examinations, what would 
you say! 
A. I feel that he will continue with this nervo11s state per-
manently. I feel that the low back condition will improve, and 
probably improve to the point where the man will be able to 
perform work, but I don't feel that he will be able to go back 
to driving a bus, chiefly because of his nervous state. 
Mr. Boothe: I think that is all. 
I unde1·sta11d Mr. Howard objects to that question. 
The Court: We had better just do that whole thing right in 
the courtroom, just exactly what we have done here. I don't 
see any reason why any of this should be taken out of the 
jury's presence. I thought you were going to offer in some 
other material when you got in here. 
Mr. Howard : If your Honor please, could we take time 
enough, I am not certain-
page 89 ~ The Court : Off the record. 
(There was discussion off the record.) 
Mr. Howard: I object to the questions for the reason that 
the doctor has already testified that he does not know when 
this man will be able to return to work. 
The Court: That is a second objection t 
Mr. Howard: I will let that stand. 
The Court: Yon want the objection in with the other ques-
tion! 
Mr. Howard: Yes, sir. 
The Court: You won't have it in if yon pass it up. 
:Mr. Howard: I want it in as to each question. You mean 
the three! 
The Court : Yes. . 
Mr. Howard has objected to each question, and each ques-
tion has been overruled and he has excepted to the ruling 
of the Court. 
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(Thereupon, the Court and counsel left the chambers, the 
Court resumed his place at the bench, counsel their places. at 
counsel table, the jury rcsum~d their seats in the jury box, 
and the following proceedings wete had in open court, in the 
presence of the jury : ) 
The Court: Now then, Mr. Reporter, will you repeat to the 
jury the questions that were taken in chambers Y 
( The record was read by the reporter as follows : ) 
page 90 ~ '' By Mr. Boothe : 
'' Q. Doctor, what I am trying to get down here is 
the extent to which, if any, you can make any prognosis what-
soever of this man's condition. I believe you testified already 
that the prognosis would have to be guarded. 
"A. Yes, that is true. 
''Q. What does that mean¥ 
'' A. Well, it is very uncertain. ·when you say a prognosis. 
is guarded, it is difficult to state whether he is going to im-
prove. My .feeling, to be frank about it, is that the man is 
not going to recover from this nervous condition which is 
present. He may improve. He won't recover from the con-
dition. As far as the low back is concerned, there is a much. 
better chance of him recovering. · 
'' Q. Doctor, do you have any opinion as to how long the· 
man's condition will affect his ability to work as a bus driver, 
-operate a bus? 
'' A. I can't answer that. 
'' Q. Doctor, obviously this man will be suffering from his 
present condition tomorrow t 
'' A. Yes. 
"Q. Substa11tially the same as he is today? 
'' A. Yes. 
"Q. Is there any way of telling, .as .a probability, how long 
it will continue 1 
page 91 ~ '' A. Well, there is no accurate way of determin-
ing that. I can assume, from the previous exami-
nations of the patient, how long the condition will continue. 
'' Q. Well, from thos previous examinations, what :would 
you say? 
"A. I feel that he will continue with this nervous state 
permanently. I feel that the low back condition will improve, 
and probably improve to the point where the man will be-
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able to perform work, but I don't feel that he will be able to 
go .back to driving a bus, chiefly because of his nervous state. 
"Mr. Boothe: I think that is all." 
The Court: All right, Mr. Boothe. 
By Mr. Boothe: 
Q. Doctor, just one or two more questions: In your exami-
nations in this case of the symptoms, have most of them been 
subjective or objective t 
A. Subjective. 
Q. Most of the symptoms have been subjectivef 
A. Yes, sir. 
Q. ,vm you explain to the jury what you mean by "sub-
jective symptoms?'' 
A. They are complaints given by the patient that you can-
not obtain by examination. By "objective findings", they are 
findings in which there are positive pathological findings 
present. For instance, in the low back you can fre-
page 92 ~ quently see muscle spasms or deformity. 
Q. Are there certain objective tests for checking 
the subjective symptoms f 
A. Yes. 
Q. By that I mean, is there anything in this man's condition, 
such as the way he rises from a sitting position, or anything 
like that, to check his subjective against his objective symp-
toms? 
A. Yes. Rising from the flexed position, that is, the bent 
position, that is done in a jerky cogwheel manner. 
Q. What do you mean by '' jerky cogwheel manner''? 
A. If I may demonstrate, when the man was bent over, when 
he. was asked to arise, he came up in this manner ( demon-
strating). 
Q. Instead of straight up f 
A. Yes. 
Q. Why was this cast applied to him, Doctorf 
A. Because of the continuation of pain in the low back. 
Q. That was to ease the pain in the low backf 
A. Yes. 
Q. And therefore, supposedly to help the nervous condition, 
too? 
A. Yes. 
Q. How long do you feel he will probably have to wear the 
cast, Doctor! 
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A. He will probably wear this cast for about six 
page 93 } more weeks, and then he will be placed in a back 
corset brace. 
Q. ·what does that consist of, a low back corset braceY 
A. That is a corset which extends from the upper part of the 
chest, at about this level, down across the hips, and it ]las steel 
stays in it. 
Q. Covers approximately the same area the plaster cast 
does? 
A. Yes. 
Q. I noticed during your testimony on direct examination 
you also used the word "hysteria". 
How is that properly applied to this mau 's physical or 
nervous condition, Doctor f 
A. Well, that is a condition in which there is an abnormal 
mental reaction, frequently coming about by emotional dis-
turbances in which there is no organic basis for it. 
Q. This is an accepted medical term for certain nervous dis-
plays and symptoms; is that correct! 
A. Yes,. sir. 
Mr. Boothe: I believe that is all. 
CROSS EXAMINATION. 
By Mr. Howard: 
Q. Dr. Engh, subjective symptoms are just complaints that 
doctors receive from people for which the doctor can find no 
objective symptoms; isn't that true T 
A. That is right. 
Q. In other words, when a person complains to 
page 94 ~ you that they have an ache or a pain, you probably 
try to find the cause and reason for that ache or 
pain; isn't that true? 
A. Yes. 
Q. Ana. if you cannot find any pathological reason for it, 
then you just simply say it is a subjective symptom; isn't that 
<!orrect? 
A. Yes. 
Q. That is true with Mr. Wilbun; isn't that true? 
A. Yes. 
Q. You never, by any tests that you have conducted, have 
been able to find any objective symptoms to support his com-
plaint, have you? 
A. No, except that the manner in which he arose from the 
flexed position, that was an objective finding. 
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Q. Exactly. I agree with you, but you have no way of telling 
this jury that he did arse in that manner by reason of neces-
sity, or just simply because he wanted to, do you! 
A. That is correet. 
Q. Absolutely. Now, Dr. Engh, as you said, one of the most 
definite obj~ctive symptoms of a back) low back injury, is 
a muscle spasm; isn't that eorrect ! 
A. Yes.. 
Q. And you examined :Mr. Wilbun for a muscle spasm and 
did not find one ; isn't that true Y 
page 95 r . A.. Yes. Of course, I examined him about four or 
five months after his injury. A muscle spasm is. 
present usually within a few weeks after the injury. 
Q. You know, of cow"'se, that he had been examined by other 
doctors before he came to you, did you not! 
A. Yes. 
Q. Now, how did he happen to come to you, do you know!· 
A. Yes. He came to me, referred by a patient of ours 
whose name is Mr. Percy Barnett. 
Q. He was not referred to you by Dr. Fifer's office,, was het 
A. No, sir. · · 
Q. Now, Dr. Engh, as you have already testified, you cannot 
tell this jury when this defendant will be able to return to 
work as a bus driver Y 
A. No, sir. 
Q. You don't knowt 
A. No. 
Q. All right, now, Dr. Engh, with reference to this cast 
. that he is now wearing, is it not a fact that you applied that 
cast simply because the patient told you it made him feel 
better? 
A. That is one reason, and because we felt he had a con-
dition in the low back. 
Q. Well, what did yon find to justify that conelusion-
what, in your examination, did you find to justify that con-
clusion? · 
page 96 ~ A. Well, chiefly tlle subjective complaints ; but 
also the fact that we have seen hundreds of these 
cases and he has aeted very much like the chronic relaxed low 
back, acts. 
Q. Now, when did yon :first put this cast on himT 
A. That was placed on him early in November. 
Q. And is it not a fact that you then put the cast on him 
simply becanse he asked yon to do it! . 
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A. No. 
Q. It is noU . 
A. No. It is one of the usual methods which we use. '\V~ 
place a patient in a body cast, in what is called the flexed 
position, and that is to flatten his back so as to take pressqre 
off the nerve roots and relax the ligaments, because there is a 
great deal of pain that comes from the ligaments in the low 
back, and by flattening the back with the cast placed in this 
position, it does relieve the pain. · 
Q. Is it not a fact that the suggestion about the cast came 
from the patient t 
A. No, I don't think that-I don't think that is true. 
Q. You don't think so f 
A. Ko. In fact, I am sure it isn't true. 
Q. You had the patient under observation from May until 
November, did you not f 
A. Yes. 
page 97 ~ Q. How frequently did you see him during that 
period of timej? 
A. I would say that I saw him about every two weeks, but 
he came in for treatment, including diathermy and massage, 
uvery other day for a long period of time, and was given 
muscle re-education to strengthen the muscles of his back, 
and was given advice concerning the avoidance of further 
strain and rest periods, so that he really was seen in the Clinic, 
oh, three or four times a week for a long period; but was seen 
by me only about twice, or about every second week. 
Q. The records of the Anderson Clinic indicated he had a 
lmck injury when he came to you in May; isn't that correct,, 
A. That is right. 
Q. Now, do your records indicate that the injury improve<l. 
or became worse as time went on r 
A. His back improved for a period, and then became worse. 
~t was an up aud down affair, if we can speak of it in that 
manner. 
Q. When did it become worse?: 
A. Well, it became worse the latte1· part of October, severe 
enough to requfre the application of a cast. 
Q. How did you know that it had become worse in the latter 
part of October'! 
A. ,Yell, tlmt was determined hy palpating the low back, 
and his complaint of pnin in that area indicated 
page 98 ~ to me that he was suffering more. Furthermore, 
the patient ,vas becoming much more nervous. 
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Q. Well, there was no relation between the low back m-
j ury and the nervousness, was there? 
. A. I feel that low back pain causes one to become nervous 
and if this pain becomes severe, nervousness increases. 
: Q. But even in the latter part of October, you did not find 
any objective symptoms to make you feel that the pain was 
any worse in the low back, did you? 
· A. That is right. 
Q. So, it is true that the cast was applied, more or less 
as a result of the complaint that the patient himself made; 
isn't that true? 
A. Yes. 
Q. Now, with reference to his nervous condition, is it not 
a fact-
Let me ask you this: Is it a fact that by reason of there 
being a man killed in this accident, that that could cause this 
defendant's present nervous condition? 
A. I think that could be a factor. 
Q. Isn't it also a fact that if this defendant is now, Mr. 
Wilbun, now being sued by the widow of that dead man for 
damages resulting from the death of that man, that that could 
also cause nervousness 1 
A. Yes. 
page 99 ~ Q. Now you say ref erred him to a neurosurgeon f 
A. Yes. · 
Q. A neurologist, in other words? 
A. I suggested a neurologist or a neurosurgeon. 
Q. ·which is more or less a field of psychiatry; isn't that 
true·f 
A. No. Neurologists deal with nervous disorders, and the 
neurosurgeon is the one who does surgery on the nervous sys-
tem. A neurolog-ist and a psychiatrist differ. Psychiatrists 
deal with what are called psychiatric mental conditions. 
Q. And the neurologist has no connection with the mental 
condition? 
A. No. The specialty, itself, is different than the neurolo-
gists. There are some neurologists who are called neuro-
psychiatrists that work in both fields, but the neurology, per se, 
is a different field than psvchiatry. 
Q. Now, you say that according to your records this man 
had a low back injury, between May and the latter part of 
October; is that correct? 
A. That he was suffering from a low back injury, yes. 
Q. Now, in the months:of May, June, July, August and Sep-
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tember of 1949, was his low back injury in your opinion suffi-
ciently agg1·avated to interfere with his employment as a bus 
driver! 
A. I feel that it was, and that was based entirely 
page 100} on his complaint of pain in the low back. · 
Q. If I told you that in the year 1949, in the 
month of January, he worked as a bus driver, in good health, 
for approximately twenty-six days and earned on an average 
of $260 for those twenty-six days, or around $60 a week or a 
little better; and that for the months of March, April, May, 
,June, July, August and September of 1949, he earned as a 
hus driver $1,500, or an average of a little better than $200 
~ month, would you still say that in your opinion, based on 
your knowledge of his condition that his low back injury was 
sufficiently aggravated to interfere with his work as a bus 
driver? 
A. I would say .that he would be able to continue as a bus 
driver, but it would be very difficult. I think there are a 
great many people who suffer injuries, that continue to work 
in spite of the injury. 
Q. All rig·ht. Would you say, based on your knowledge of 
l1is nervous. condition, between the same period of time, that is, · 
.l\Iay, 1949 through the latter part of September, 1949, if he 
was able and did, as a matter of fact, earn on l\n average of 
$200 a month or better, as a bus driver, that he was so nervous 
that he could not safely operate a bus? 
A. My frank opinion is that he should not have been operat-
ing a bus during that time. · 
Q. He should not, in your opinion, have been operating a 
bus during the months of May, June, July, August, and Sep-
tember of 1949 ; is that correct 1 
11age 101 } A. That is my opinion. 
Q. That was based on the nervous condition he had in that 
same period of time, as you observed it 1 
A. Yes. (J. And that is the same condition he has today which makes 
~vou say to this jury that you don't know when he can go back 
to work; isn't that true 7 
A. That is right. 
Mr. Howard : That is all. 
Pardon me a minute. 
Bv- Mr. Howard: 
·Q. Dr. Engh, you have submitted periodic reports on this 
man's condition, have you not T 
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A. Ye·s. 
Q. You submitted a report under date of :May 31, 1949~ 
and July 5, 1949, did you not! 
A. Yes. 
Q. And is it not a fact that in each of those reports, after 
quite a bit of other opinion, you have said that his chief dis-
order is nervousness! 
A. That is right. . (J. And is lt1:1ot a furtl1er fact, pardon me just a minute-
that in the repo-rt of July 5, 1949, you said this: 
"He claims it is impossible for him to put in a 
page 102 }- full day's wo1·k." 
Isn't that the last sentence in your report which is dated 
July 5, 19491 
A. Yes .. 
Q. Well now, do yon want the jury, then, .to believe that you 
say, or you said at that time he cannot put in a full day's 
work because he claims it was impossible for him to do so f 
A. Would you repeat that question! 
· :M:r. Howard : Read the question. 
(The pending question was read by the reporter.) 
Bv Mr. Howard: 
~Q. If the question is not clear, I will ask yon this: In your 
1·eport of J nly 5, 1949, you did make the statement that he 
claims it is in1possible for him to put in a full day's work! 
A. Yes. 
Q. Now, did you come to that conclusion as the result of 
what the patient himself told you! 
A. That, and my knowledge of his low back condition. 
Q. Well now, his low back condition, you say, improved up 
until the latter part of October, did it not? 
A. There were periods in which he improved, and periods 
in whicl1 be w·as worse. As I said before, it was an up and 
down affair. 
Q. Dr. Engh, do you lmvc a record of the actual number 
of visits that this defendant,-t]1is individual made to the 
Anderson Clinic? 
A. No, except that I mentioned before, he was 
page 103 ~ seen periodically every othe_r day for many weeks. 
Q. ,vhat is the charg·e for each visit that has 
been m3:de by ,vilhan to the clinic? 
.A. The charge was $5, and that consisted of the use of 
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diathermy and massage, and he received that to various parts 
of his body. He was suffering· from his neck, suffering from 
his knee, suffering· from his low back, and when he first came 
to me he was limping·. That is the reason he reqttirecl the 
treatment to his knee, but there were multiple treatments 
that he was given. 
Q. I am gfad you mentioned that knee, because I over-
looked it. 
·when he came to you, did he tell you that in 1939 there was 
a fracture of the right femur 1 
A. Yes. 
Q. Are you now in a position to say whether or not the 
limp he had when he came to you was caused by that, or by 
the accident which we are now discussing! 
A. I clidn 't see him until he came to me on May 31, 1949, 
and it is impossible for me to state wlmt effect the accident 
had on that limp. I believe it was my opinion it was ag-
gravated. 
Q. You cannot, of course, say that the limp, in part, wns 
not caused by the fracture he had baek in 1939., can you? 
A. No, because I never saw him until May 31, 1'949. 
Q. ,v as this defendant, Mr. " 7ilbun, a patient . 
page 104 ~ in the hospital out there at any time! 
A. Yes, I believe about a year ago. 
Q. I mean, since this acciclent. 
A. No. 
Q. If your hill is in the neigh1Jo1·hoocl of $650, and each 
visit is $5, would that indicate he had been there and received 
treatment approximately 130 times? 
A. No. That. bill is based,--of cou l'se, he was charged 
for his X-rays, the laborntol'y studies, physical therapy treat-
ments, and the examinations given bv the doctors. 
Q. Could you break tllat do,,111 fol' i1s at an ·y 
A. I would have to g-et the 8eeretarv to do that. That 
could be broken down eiactlv. · 
Q. I am primarily interested in the numher of actual visits 
he has made to the l1ospital, and the number of treatments 
he has received. 
A. I cannot sfate exactly how mm1y times he was there. 
l\Ir. Howard: If your Honor will p:udon me just a mo-
ment, please, sir. • 
Bv l\Ir. Howard: 
·Q. One more question ancl I. am tlH"Ol12·l1 ·. n·r En<>'ll 1·t • 
._, • 0 , , 1S 
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a fact, is it not,, that one of the primary and cl1ief reasons 
f.or pain in the lower baek is muscle spasm; isn't that cor-
rect? 
A. No. Muscle spasm is a condition which 
page 105 ~ arises due to irritation of nerve roots. 
Q. All right. "'hat is a reason, or some of the 
reasons for pain in the lower back? 
A. For pain in the lower back? 
· .Q. Yes.· 
A. In that particular area of the 'back, it can be due to 
torn ligaments, due to a disc which has degenerated and pro-
trudes, brushing against nerve roots ; or narrowing of the 
opening through which the nerves pass; or due to a mechani· 
cal disturbance involving the so-called apophysis. It can be 
due to arthritic changes in the low back. They are the most 
common, in that region. 
Q. And each and every one of those that you ]1ave named 
are what are known as objective symptoms and can be deter-
m1ned by certain tests, or pathological examinations; isn't 
that true? 
A. No, they are ·not objective signs. They are causes for 
producing pain in the low back. 
Q. Well, could they be discovered by examination or tests 
of different types Y 
A. It depends on when they are examined. Immediately 
after an injury, a patient may l1ave some of those signs, but 
most of the patients who are operated on for this condition 
have no signs in that area. 
Q. Even thoug·h the pain continues, still by examination 
those things would not necessarily show up f 
A. That is right. 
page 106 ~ Q. And you say that this muscle spasm is 
caused by a nervous condition that comes from 
a pain in the low back? 
A. From irritation, stimulation of nerves in that area. 
Q. And if that nervous condition continues, what would 
happen to tl1is muscle spasm? ,\r ould it disappear or remain 
or become aggravated, or what? 
A. After a period that muscle spasm ceases, and tl1e pa-
tient usually assumes a protective posture and avoids fur-
ther strain to that area. 
Q. And if he does not 11ave the correct posture, does the 
muscle spasm continue? 
A. Yes, if he doesn't assume a protective posture. a muscle 
spasm will continue. , 
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Q. But when this patient made an effort, or if this patient 
made an effort to work during those months, that didn't 
minimize the seriousness of his condi tiou, in your opinion 1 
A N . . . o, Sll'. 
l\Ir. Boothe: That is all. 
page 110 ~ l\Ir. Howard: I lmve to ask a couple of ques-
tions now. 
RE-CROSS EXA~UNATION. 
By l\fr. Howard: 
Q. Dr. Engh, I understood you to say, on cross examina-
tion, that if the man did work during that period of time from 
May to September, 1949, then by reason of what you knew of 
his condition you don't think be should have been working; 
i~n't that what you said? · . 
A. ·what I know of what has resulted in the past six months 
since I first treated him, I feel now that it would have been 
better if he had not been working. 
Q. Oh, then you don't mean that you thought at that time 
he should not lmve been working; is that right! 
A. At that time, I felt it was a good plan. I felt the man 
should get his mind off his back as much as possible. 
Q. And you then thoug·ht he was all rig·ht to go back to 
work, knowing, of course, what llis occupation was, drivin~ 
a bus and carrying- the public here, there and yonder, tboug·bt 
it was perfectly safe to do that t 
A. I felt at that time it was ~afe. 
Q. That is right. You had to do it, otherwise you would 
never have suggested that he go back to work? 
A. That is right. 
Q. Now, isn't it also a fact that in order for the medical 
profession to recognize a subjective symptom as 
page 111 ~ a valid symptom, you haYe to believe what the 
patient himself tells you ? 
A. Tba t is rig·ht. 
Mr. Howard: Right. 
That is all. 
:Mr. Boothe: That is all, Doctor. 
( The witnesf.+ left the stand.) 
66 Supreme Court of Appeals of Virginia 
Oliver C. W ilbun. 
The Court: Gentlemen, we had better adjourn now for 
lunch. 
We will recess until ten minutes of. two. 
(Whereupon, at 12 :50 o'clock p. m., the court stood in recess 
until 1 :50 o'clock p. m. that same day.) 
page 112 ~ AFTERNOON SESSION. 
( Following the taking of the usual luncheon recess, the 
hearing in the above-entitled matter was resumed at 2 :00 
o'clock p. m.) 
Mr. Boothe: Mr. ,vnbun, will you 1·esume the stand? 
Thereupon, 
OLIVER C. vVILBUN (R.ecalled)J 
having been previously sworn, resumed the stand, was ex-
amined and testified further as follows: 
DIRECT EXAMINATION (Continued). 
By Mr. Boothe: 
Q. Mr. Wilbun, I want to ask you some questions about 
this intersection here which I forgot. to ask you. 
I hand you herewith Plaintiff's Exhibit No. 1. Is tllat the 
intersection where this accident happened? 
A. Yes. 
Q. Now, which direction were you going, in this pi ctn re ·f 
The Court: You want to let the jury get the benefit of 
what he is doing. 
By Mr. Boothe: 
Q. You were g·oing from the lower left-hand corner toward 
the right corner of the picture; is that right? 
A. Yes. 
l\fr. Boothe: I led him on that. 
By Mr. Boothe: 
page 113 ~ Q. You were going from the lower left corner 
towards the rig·ht side of the picture? 
.A. I was crossing (indicating). 
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Q. Then I hand you herewith a photograph marked Plain-
tiff's Exhibit No. 3, and ask you to tell what that is. 
A. My car. 
Q. Talk loud enough. 
A. That was my car. 
Q. Does that show the damage done in this accidenU 
A. Yes, sir. 
Q. And what part of the car is damaged, according to that 
photograph! 
Mr. Howard: I have no objection to it, of course, if your 
Honor please, but I feel the photograph speaks for itself. 
Mr. Boothe : That's all right. 
Bv Mr. Boothe: 
.. Q. The photog-raph does show the damage to your car f 
A. That is right. 
Q. The right side, between the front and back fender? 
A. That is right. 
Q. Do you know, with reference to the westerly line. of 
Mount Vernon Avenue-you follow met 
A. Yes. 
Q. That is the curbline t 
A. Yes. 
page 114 ~ Q. ·with reference to that curbline on the west-
erly side of Mount Vernon Avenue, where was 
your car, or do you know where it was when you were struck? 
A. Yes. 
Q. Now, where was your car when you were struck, with 
reference to that westerly line? 
A. My front wheel was just on the curbline. 
Q. Your front wheel? 
A. Rig·ht on the curbline. 
Q. In other words., just about on the curbline of the west-
erly side of Mount Vernon A venue t 
A. West side. 
Q. What part of Luray Avenue were you in when you were 
struck-the middle, the left side, the right side, or where? 
A. Lurav! 
Q. I mein, going toward-
A. I was on the right side of Luray. 
Q. Going toward the right side of Lumy? 
A. Yes. 
Q. I see. Were you on it-how far over toward the right 
side were you f 
68 Supreme Court of .Appeals of Virginia 
Oliver C. lV ilbwn. 
A. Something, two or three feet. 
Q. Well, I mean were you on the extreme right side, the 
middle right, or how? 
A. About two feet from the right-hand curb line. 
Q. Of Luray¥ 
page 115 } . . · A. Yes. 
.. · Q. Two feet? 
A. Yes. 
Q. Now then, when you were struck, your front wheels 
were just about on the curbline Y 
A. Yes, sir. 
Q. All rig·ht. 
Mr. Boothe: That is all I wanted to ask, Mr. Howard. 
I w-·ould like to put these photographs in evidence. '\Ve 
haven't covered the police writing on the back. 
The Court: You will have to cover up the writing. 
They have already been admitted 1 
Mr. Boothe: Yes, sir. 
Mr. Howard: That is correct, your Honor. 
(Plaintiff's Exhibits Nos. 1 tbrougll 7 inclusive, were re-
ceived in evidence.) 
CROSS EXAMINATION. 
By Mr. Howard: 
Q. Mr. ·wilbmi, l10w long have you been driving a busf 
A. Ever since early '42. 
Q. Now, where were you living at the time of this accident! 
A. The same address I live now, 612 F-"our Mile Road, Al-
exandria. 
Q. Four ~file i:iun 1 
page 116 } A. Road, Alexandria, yes, sir. 
Q. And during- your career a~ a bus driver did 
you ever have occasion to drive along Mount Vernon Avenue·? 
A. Yes. 
Q. Very often 1 
A. With a bus f 
, Q. Yes. 
A. Yes. 
Q. And in going back and fortii in your own automobile, 01· 
anyone else's automobile from :your home to your place of 
.employment, did you use Mount Vernon Avenue very often? 
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Q~ By ''protective posture,'' you mean walk erect, such as 
that? 
A. Yes, ·and keeping· his back flat. There are various. way& 
in which posture can benefit, even the posture of the lower 
,extremities, the manner in which a p~rson stands. 
Q. What is the usual length of time that ·a muscle spasm 
does exist or can be determined by an examination,--cn.n be 
.ascertained by doing an examination Y 
A. Well, that varies. In some patients, muscles spasm 
may be present just a few days; in other patients, it may.last 
for months; and the degree of muscle spasm isn't always the 
index for the severity of the injury. 
page 107 } Mr. Howard: I think that is all 
Mr. Boothe: I would like to ask two or three 
questions. 
RE-DIRECT EXAMINATION. 
Bv Mr. Boothe: 
·Q. As I understand it, in medicine, anything is possible; 
isn't that correct-almost? 
A. Yes. 
Q. Mr. Howard asked you if certain factors such as the 
death of the boy driving the truck on this night, might not 
make Mr. '\Vilbun nervous. I want you to state to this jury 
what, in your opinion, is the cause of this nervousness and 
this low back condition. 
A. Well, it is my opinion, judging from the story given to 
me by the patient, that he had no trouble in his low back be-
fore., and was not given any medical attention for a nervous 
disorder-that the injury is the cause of his condition. 
Q. Now, Mr. Howard dwelt at great length on the question 
of subjective symptoms. Subjective symptoms are recog-
nized widely by the medical profession, are they not Y 
Mr. Howard: If your Honor please, just a minute. I have 
to object at this time, because Mr. Boothe has had the doctor 
on direct examination. If I understand re-direct examination, 
it means that if I open up a new subject on cross examination, 
lie has the rig·ht to go back on re~direct, but if he covered that 
same subject, or if I didn't open it up on cross, 
page 108 } he does not have the right on re-direct to go into 
the same matter. 
. Now, on direct, he himself is tbe person who asked the doc-
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for about subjective and objective symptoms, and for that 
reason I object at this time to him going into anything on re-
direct examination that was covered on direct, or that was 
not opened up by my cross examination. 
The Court: You opened the door as to some of it, l\ilr. 
Howard. I will overrule the motion, and you may take an 
exception. 
By Mr. Boothe: 
Q. The subjective symptoms are accepted as valid symp-
toms by the medical profession, are they noU 
A. Yes. 
Q. Is there any donbt in your mind, Dr. Engh, as to this 
man's position since last :May,, that he does have pain in bis 
low back! 
A. It is my opinion that the patient is suffering pain in 
his low back. 
Q. Now, you mentioned this nervousness. That is some-
thing you can see with your eyes, isn't it! 
A. Generally speaking, yes. 
Q. ·would that be called an objective or subjective symp-
tom¥ 
A. That is objective. 
Q. Shaking and nervousness, like that Y 
page 109 ~ A. Yes. 
Q. Yon would call that objective? 
A. That is objective. 
Q. On this question, I am going to end: Diel you know, wiiile 
you were treating this man from May to September, that he 
was making an effort to work ·f 
A. It is my impression that be told me he tried to work 
but that I1e had difficulty putting in a full clay's work because 
of the pain. 
Q. And would yon say that would I1elp or agg·ravate his 
eondition, to try and work-would lrnve helped or aggravnted 
his condition to have tried and workecl as a bus driver fro1n 
May to September 0l 
A. vV ell, tbat can be answered both ways. "\V11en I have- a 
patient who is very nervous and high-strung·, I feel frequently-
it is a good plan to get llim back to lvork. I tllink it h, only 
by trial and error, seeing· a patient onr a long enough period 
of time, and using various types of conservative treatment 
that one can determine wI1etl1er tJJat i8 tlle best plan, RO I 
nyust admit that it lias its benefits and it is also has its objec-
tions. 
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A. I did at the time I was working ·out of Roya~ Street, 
the new terminal. 
Q. So that on the date of this accident, by reason of the 
operation you just told us about, you were thoroug·hly familiar 
with the flow of traffic on Mount Vernon Avenue, were you 
not? 
A. Yes, sir. 
Q. And the extent to which it was then used by the travel-
ing public! 
A. I was very familiar with it, yes, sir. 
Q. Now, it was because of that fact that you have told this 
jury that you came to a complete stop before you even ven-
tured out into the intersection; is that correct T 
A. That is correct, yes, sir. 
Q. And when you say you came to a.complete 
page 117 ~ stop, you mean exactly · that your automobile 
stopped and there was uo forward motion; isn't 
that true? 
A. That is right. 
Q. Now, tell this jury how close were you to that inter-
section when you put your car, broug·ht your car to a stop. 
A. I will say my bumper was about the line of l\fount Ver-
non Avenue's curbline. 
Q. About the line of Mount Vernon A venue? 
A. Yes. 
Q. Now, it is a fact triat driving west on Luray Avenue in 
the direction in which you were driving on this particular 
evening,_ that when you get within fifty feet of the intersec-
tion of Mount Vernon Avenue and Luray Avenue, you ca~1 
look to your right and see for more than a block; isn't that 
correct 1 
A. That is right. 
Q. I will hand you herewith a photograph which has been 
identified as Defendant's Exhibit X o. l, which is a picture 
looking north on :Mount Vernon AYenue, and ask you to hol(l 
it so the jury can see it, and tell the jury if that is a picture 
of the intersection. 
A. This is part of it, yes, sir. 
Q. Now, can you point out on t1rnt picture approximately 
where your front wheels were when you broug·ht your car to 
a stop1 
A. Yes, sir, about this line right here (indicating). 
Q. And from that po~ition, looking north, that 
page 118 ~ is, to your rig:ht, how far could yo11 see out np 
Mount Vernon AYenue? 
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A. I could see a block and a half. 
Q. A block and a half? 
A. Yes. 
Q. Now, so you tell this jury that on the night of this acci-
dent, from the position in which your car was stopped, that 
by looking to the right you could see any traffic moving to-
ward you that was in a distance of a block and a half; is that 
correct? 
A. Yes, sir. 
Q. Now, as I understand it, when you looked, you saw 
nothing¥ 
A. I didn't see anything., no, sir. 
Q. Did you see any parked vehicles, if you remernber1 
A. Yes, sir. 
Q. ·what diil you see? 
A. I saw nothing, seemed to be a truck or,-it wasn't 
parked, sitting· to my right, across the street. 
Q. "\Vell now, can you point out to this jury on this photo-
graph just about where it was when you saw it~ 
A. I can't tell you on this because I don't have the other 
street corners. 
Q. What street1 You have Mount Vernon Avenue. 
A. I don't have but one part of Luray, here. 
Q. ,Vhere was tlie red object when you saw it, on what 
street was it f 
A. I can't tell you on this picture here. 
page 118 r Q. Well, tell me without that picture; when you 
saw it, what street was it on 1 
A. It was on the west-let's see, northwest corner, or near 
the corner, it was on Mount Vernon Avenue. 
Q. It was on Mount Vernon Avenue·f 
A. Yes, sir, but it was on the northwest corner, it was, I 
reckon 25, maybe 30 feet from the corner. 
Q. Then, do I understand from your testimony that when 
you saw this red object, it was parked on the west side of 
Mount Vernon Avenue and was approximately 25 feet south 
of the point where Alexandria A venue intersects Mount Ver-
non Avenue? 
Mr. Boothe: He didn't say 25 feet south. 
Mr. Howard: .All right. ·withdraw that question. 
By Mr. Howard: 
Q. Let me ask this: You testified that the object you have 
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fold this ju1-y about was parked near the northwest corner 
of-whatf 
A. Luray and Mount Vernon. 
Q. Was parked near the northwest corner of Luray and 
Mount Vernon 7 
. A. That is right. · 
Q . .And it was on Mount Vernon Avenue! 
A~ Yes, sir. 
Q. How far west of Luray Avenue, I mean, how 
page 119} far north of Luray Avenue, if you know! 
A. From Luray-north 0/ 
Q. Yes .. 
A. I said about 25 or 30 feet. 
Q. About 25 or 30 feet T 
·A. Yes. 
Q. Now, at that time, if you know, was there a vacant lot 
on Mount Vernon Avenue at the point where this red object 
was parked! 
A. Yes, sir. 
Q. So, according to your testimony this red object was 
parked between the telephone company building and Luray 
.Avenue; is that correct! 
A. Why, sure, it was Luray Avenue and the telephone 
building. 
Q. Now, you had no trouble at all in seeing that object, did 
vou? 
· A. I could see it very plainly, yes. 
Q. I mean, why is it that you could not on that particular 
night distinguish as to whether or not it was a truck or an 
:automobile ? 
A. I didn't know whether it was a pick-up truck or a truck. 
I knew it wasn't an automobile. 
Q. You knew it was not an automobile? 
A. Yes, sir. . 
})age 120 ~ Q. You just didn't know whether it was a truck 
or a pick-up truck 1 
A. That is right. 
Q. Now then, that vehicle or that object was right almost 
in front of you; isn't that correct t 
A. No. 
Q. It was not? 
A. No, not right in front of me. 
Q. Well, all right. You were in your own proper lane of 
traffic traveling west on Luray Avenue; isn't that correct 7 
A. Yes, sir. 
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· Q. So that by your own testimony this red object was only 
approximately 25 01· 30 f ect to your right; isn't that right 1 
A. Yes,. sir. 
Q. Now, did you continue to look straight ahead as you 
went across the street 1, 
A. After I got about to the center of the street, yes, I did. 
Q. Which .~vay were you looking between the point w11ere· 
you stopped and the cente1· of the street t 
A. I looked both ways, and I didn't see anything coming. 
Q. I understand that was when you were at a standstill. 
A. Yes,. sir. 
Q. ·when you started off from your stopped position, which 
wav clid vou then look T 
page 121 } .A.. I still looked to see if anything was coming 
until I reached about the center of the street .. 
Q. Do I understand,. then, between the place where you 
stopped and the center of the street, as you were going west 
on Luray A venue, you were just switching· to the right and 
left, looking from· the right to the left, or left to the right¥ 
A. Yes. 
Q .. Beg pardon¥ 
A. Yes, I don't know about switching and looking, I looked 
to be sure when I g·ot out, started off in low gear, I looked 
cautiously again to see if anything was coming either way" 
and there wasn't anything. 
Q. If when you stopped there, you llad looked-
A. That is rig·ht. 
Q. And you saw nothing, as you say, for a block and a half 
to your right, how far could you sec to your left t 
A .. About the same distance. 
Q. So that wI1en you stopped at tI1e point yon say you did,. 
and started off,. by looking to your rigl1t and to your left for· 
a distance of a block and a Iialf on either :,;idc of. yon, you saw 
no moving traffic t 
A. That is right. 
Q. vVhy did you tlien think it was necessary to continue to 
look to the right and left as you went out into tile intersection r 
A. I would like to. say one thing· to that: if any-
page 122. ~ body drives a bus as long as I have, eig~ht years· 
experienced and never had an accident, that is why 
I have never had an accident, it ,s caution at those intersec-
tions, being like that. 
Q. So that because yon I1ad driven a bus for eig·ht years and 
never had an accident, jrou continued to look from your rig·ht 
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to your left, and your left to your rig·ht as you went out into 
the intersection, even though after taking· a look you bad not 
seen any vehicle within a block and a half of you on either 
side of the intersection? 
A. I certainly did, until I got at least half way of the street. 
Q. Now, when did that red object leave the place where you 
saw it parked? 
A. I don't-I can't say that that was the same one was 
parked. 
Q. You can't say f 
A. No. 
Q. It was the same one was parked '1 
A. No, sir. 
Q. In other words, then, you don't want the jury to believe 
that this red object you have talked about is the vehicle that 
struck you? 
A. I didn't say that. After I got to the center of the street, 
I was watching· where I was going then because I didn't see 
anyt11ing coming either way, and I was noticing 
page 123 ~ Luray Avenue where I was approaching to go 
into. 
Q. But I understood you to say, and I want to know the 
answer to this, I understood you to say a few minutes ago 
that you did not, do not now say that the red object you saw 
is the vehicle that collided with you; is that right or wrong? 
A. That is right, because I didn't see it when it started off. 
-no, I didn't. 
Q. Beg pardon? 
A. I didn't see it when he started off. 
Q. So you don't kuow whether that is the object that struck 
you or not? 
A. No. 
Q. Now, if that is the object that Hfrnck you, and when you 
went out in the intersection, instead of looking to your right 
and left, you had looked straight ahead, would you have seen 
it when it started off¥ 
A. I don't just exactly get that. 
Q. If, when you left your position over there at Luray and 
Mount Vernon Avenue, had looked t-;traight ahead instead 
Of lookhw to vour rio·ht and left o·oin°· out into the intersec-o ., 0 ,~ ~ • 
tion, if this red object had startetl from its parked position, 
could vou have seen iU 
A. Until I got to the ecuter of the street, yes, I could have 
seen it. 
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Q. Until you got to the center of the street, you 
page 124 ~ could have seen it? 
A. Yes. 
Q. By looking· to the rig·ht or left? 
A. Yes, I could have seen it then. 
Q. So, when you got to the center of the street-
A. I could have seen anytliing coming down the street. 
Q. So, when you got to the center of the street, the red ob-
ject, as far as you were concerned, had not left its parking 
place; is that right? 
A. That is right. 
Q. Now, when you got to the center of the street you con-
tinued to look straight ahead, did you not? 
A. Yes, sir. 
Q. And looking straight ahead, at that red object that you 
talk about had left its parking· place, you certainly would have 
seen it then, would you noU 
A. I don't think I could have seen it. 
Q. You mean to tell tl1is jury that if looking to the right 
and left you could have seen the red object leave its parking 
place when it was 25 feet to your right, that by looking 
straight ahead you could not see iU 
A. I still don't get your question just very clearly. 
Q. I don't want to take time, but I think this is important. 
The Court: Let's hurry and get through, Mr. 
page 125 ~ Howard. 
Mr. Howard: I will do the best I can. 
By Mr. Howard: 
Q. I understood you to say this : that when you left the 
position in which you were parked, you g·ot out to the middle 
of the intersection-
A. Yes, sir. 
Q. You looked to your right and your left f 
A. Yes, sir. 
Q. And you know that in this distance this red object you 
are talking about did not leave its parking place 7 
A. That is right. 
Q. All righ~. So now you are in the center of the street; 
is that right? 
A. Yes, sir. 
Q. The center of the intersection l 
A. Yes, sir. 
' ... 
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Q. The red object is still parked 25 feet, more or less to 
your right; is that true, is it not? 
A. I don-'t know about that. After I got to the center of 
the street, I dicln 't pay any attention to my right or left any 
more, I was looking straight ahead to where I was going into. 
Q. I understand that, but at the time you arrived in the 
center of the street, you had been paying attention; is that 
correcU 
page 126 } A. That is right. 
Q. And you know it was there when you arrived 
:at the center of the street, don't you? 
A. I presume it was, yes. 
Q. Now then, if you got to the center of the street-after 
you got to the center of the street you stopped looking from 
right to left and left to right, and looked straight ahead? 
A. Yes, sir. · 
Q. If you had been looking straight ahead, as you say you 
were, can you tell us whether or not you could have se~n an 
-0bject 20 feet on your righU 
A. No. 
Q. You could not T 
A. No. 
Q. Could you have seen an object straight in front of you 7 
A. Yes, I was looking that way. 
Q. So that when you got to the center of the street, then 
you lost track of the red object and saw it no more? 
A. That is right. 
Q. Now then, was it when you got to the center of the street 
tlmt you became conscious of lights right in front of you or 
1·ight up beside of you? 
A. There weren't any lights on me at all in the center of 
the street. 
Q. Were notf 
page 127 } A. No. 
Q. When you got to the center of the street, you 
went straight on across f 
A. Yes, sir. 
Q. And saw no vehicle of any description T 
A. No, sir. 
Q. Anywhere near you? 
A. No, sir, not until I was struck. 
Q. Not until your headlights, as you said a few mi~utes ago, 
got to the west curbliue of Mount Vernon Avenue; 1sn 't that 
right! 
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A. I said my front wheels. 
Q. Sorry, that is the first time you were conscious that 
there was any vehicle, moving vehicle around,. except your 
own isn't that right? 
A. I didn't know it was any moving· vehicle at tlmt time. 
I heard this noise, didn't know where it was coming from. 
Q. Yon heard a noise t 
A. Yes, sir. 
Q. That is when your front wheels were at the west curb-
Iine t 
A. No, sir ... 
Q. ,vhere ·were you when you heard the noise 6l 
A. About two-thirds across Mount Vernon Avenue. 
Q. So that yon were then between the center and 
page 128 } west curbline of Mount Vernon Avenue? 
A. Yes, sir, that is right. 
Q. You heard the noise, and did you look to the right or fo 
your left¥ 
A. .A.t the same time, I turned my head like that (gestur-
ing). 
Q. To the right t 
A. To the right. 
Q. Yest 
A. I was struck about the same time I fumed and looked. 
Q. All rigI1t. You beard the noise 1 
A. Yes, sir. 
Q. You turned your head to tlie right "l 
A. Yes, sir. 
Q. And that quick, you were struck; is that rightr 
A. Yes, sir. 
Q. WI1en you turned yonr head to tile right,. you saw tl1ese 
two headlig·bts, clidn 't yon 7 
A. No, sir, I didn't see two headlights. 
Q. You didn 'tf 
A. No, sir, I never saw anytl1ing-something- like a flash 
of lightning, tllat quick ( snapping fingers), that is the only 
thing I saw. I didn't see no two headligT1ts, no, sir. 
Q. Oh, yon did not 1 
A. No, sir, I didn't. 
page 129 ~ Q. Yon heard a noise, looked to your rig·Iit, 
tl1cre was a crash and a flash of fire; is that right 1 
A. Yes, sir. 
l\Ir. Bootlie: He didn ''t say flash of fire, lie said a flash of 
light. 
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Mr. Howard: Sorry. 
The Witness: I said a flash of lig·ht. 
By Mr. Howard: 
Q. What caused the flash of light, if you know? 
A. That I don't know. 
Q. Now, you told Mr. Boothe a few minutes ago that you 
know the exact position in which vour car was when it was 
hit; is that righU ., 
A. I don't say exact, no. 
Q. Well, in the intersection you know approximately where 
it wast . 
A. Yes, sir. 
Q. Do you know Officer Mullins! 
A. I know of him and I know him when I see him. 
Q. Do you lmow whether or not he investigated the acci-
dent that nighU 
A. He was there. 
Q. He talked with you, did he not 1 
A. No, sir, not on the accident. 
Q. Down at the station ·1 
page 130 } A. Yes, sir. 
Q. Did Officer Gosney tnlk with you at the scene 
of the accident-is that correcU 
A. I don't believe I talked to him at the scene of that acci-
dent. It was down at police headquarters. 
Q. Did you talk with Officer Evans at the scene of the col-
lision t 
A. At police l1eadqua rters.· 
Q. Do you know Officer Bob Evans·t 
A. Yes, sir. 
Q. And you say you didn't talk with him f 
A. I know him when I see him. 
Q. You don't remember talking with l1im out there that 
night? 
A. No, I don't. I don't remember talking to him at the 
accident, no, sir. 
Q. Do you know whether or not there was any debris of 
any type in the intersection after the impact, such as broken 
glass, dirt, or such as that! 
A. No. They had taken me away pretty soon after the acci-
dent happened. 
Q. ·what do you mean, they took you away¥ 
A. Carried me away. 
Q. Officer Gosney took you over to the firehouse, didn't be? 
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A. No, sir. 
page 131 r Q. He didn't! 
A. I don't know the man that carried me there. 
Q. Somebody took you to the firehouse, though! 
A. Yes, sir. 
Q. Was Officer Gosney there while you were over there at 
the firehouse 1 
A. "\Villiam Gosney 1 
Q. Officer Gosney, you know him. 
A. No, sir, I-
Q. You don't know him 1 
A. "\Villiam 1 
Q. Bill Gosney. 
A. I know him, yes. 
Q. He came over to the firehouse while you were there, 
didn't he? 
A. No, sir. 
Q. He didn't 1 
A. No, sir. 
Q. N ow,did you ever tell Officer Gosney, Officer Mullins, or 
Officer Evans just where in the intersection the impact took 
placef 
A. Yes, sir. 
Q. Beg pardon 't 
A. Yes, sir. 
page 132 r Q. Which one of them did you tell where the im-
pact took place in the intersection f 
A. They was asking me questions about it that night down 
at police headquarters, and made out this report, and I don't 
exactly know ·who was helping to make out the report, but I 
told them just about the same as rig·bt now, that I told you. 
Q. Now, you mean you told tbose three officers everything 
that you have told this jury today? 
A. No, I didn't tell them everything because I wasn't asked 
that many questions. 
Q. You didn't tell any of those officers about this red ob-
ject you told us about, did you? 
A. Yes, sir. 
Q. You did? 
A. Yes, sir. 
Q. 1Vl1ich officer? 
A. I told Mr. William Gosnev. 
Q. But you didn't tell M:r. l\fullins, did you? 
A. I don't remember whether I told Mr. Mullins or not. 
Q. You didn't tell Mr. Evans, did you? 
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.A. I don't know whether I would know Mr. Evans or not. 
Q. How long have you known Mr. William Gosney? 
A. To know who he is, really to know who he is-it 1s been 
·since the accident, I guess. 
Q. You didn't know him prior to the accidenU 
A. No, sir. 
page 133 } Q. When did you tell llim about the red object? 
A. I told the one-
Q. Pardon? 
A. I told it down to the police headquarters that night when 
I made the statement. 
Q. I want to know when you told Officer Gosney about the 
1·e<l object? 
A. That night down there, I presume. 
Q. I don't want you to presume. If you did, say so; if you 
didn't, say so. Do you know whether or not you told him 
ubout the red objecU 
A. Well, he came by my house, I know I told him, but I 
-can't say whether it was down there-I know they made up 
the report down there, that I saw it, and the ones that made 
out the report, but I can't say that I told him that particular 
night or not, no, sir. 
Q. Did they give you this accident report, or get informa-
tion from you on the accident report; you signed it, didn't 
vou' 
· A: Yes, sir. 
Q. Did you read anything on there about a red object! 
A. No, sir, I didn't. 
Q. You did not 'f 
A. I didn't read anything on it. 
Q. Did you tell any one of the officers whose 
})ag·e 134 } names I have mentioned· that a vehicle was travel-
. ing south on Mount Vernon Avenue without 
lights? 
A. It must have been traveling. The one that hit me didn't 
1iave no lights on. 
Q. I understand that is what you say. That isn't my ques-
tion. 
A. Yes, sir. 
Q. I want to know this: on the night of the accident, or at 
nny time since then have you ever told Officer Gosney, Officer 
Evans-
A. Gosney, yes, sir, I remember telling-
Q. Let me get through, please. 
Q. Did you ever tell Officer Gosney, Officer Evans or Officer 
/ 
/ 
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Mullins that a car was traveling south on Mount Vernon Ave-
nue without lights' 
A. I told it oµce, the pick-up that hit me, after I saw it" 
didn't have no -light on it, yes, sir. 
Q. I see. After the collision,· did the truck have lights 
on itY 
A. I don't know whether it did or not. 
Q. You tlon 't know, then T 
A. No,· sir. 
Q. Dfd you have lights on your car after the collision¥ 
A. Yes, sir. 
pago1 135 } .. Q. You know you had lights Y 
· · · A. Yes, sir. 
/Q. Why don't you know whether or not the truck had lights. 
ifter the collision t 
/ A. I came out from in M:r. Thurman's yard, in which it 
/ threw me out there, came out around in front of my car, I 
know my car did have lights on. 
Q. PardonY 
A. I know my car did have lights on it. 
Q. Your car, after the impa~t, struck the southwest curb 
of the intersection of Luray and .Mount Vernon A venue; isn't 
that truef 
A. Yes, sir. 
Q. And the rear of it swung to the west and skidded 29 feet 
down Luray Avenue; isn't that true¥ 
A. No, sir, that is not. 
Q. Isn't it trne Y 
A. No, sir, it is not. 
Q. Beg pardon t 
A. No, sir. 
Q. How far did it go down Luray Avenue on the sidewalk! 
A. On the sidewalk 1 
Q. On the sidewalk. 
A. A very short distance on the sidewalk. 
Q. But you won.Id say it was not 29 feet? 
page 136 ~ A. No, sir, it wasn't that far on the sidewalk-
no, sir. 
Q. Now1 did you look at the truck after the· accidentt 
A. Not that night, no, sir. 
Q. Did you look at it some time later f 
A. A few days later, yes, sir. 
(~. No headlights were broken out of the truck, were there, 
front headlights! 
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A. I didn't get close to the truck. I was-close as I got 
to it was 100 feet, I reckon. 
Q. A hundred feet, about 1 
A. Yes, sir. 
Q. Let me ask you this-
:Mr. Howard: Off the record. 
( There was discussion off the record.) 
By Mr. Howard: 
Q. Now, Mr. Wilbun, do you remember seeing Mr. Thur-
man the night of the accident 1 
A. No, sir. 
Q. You don't? 
A. No, sir. 
Q. Remember him coming to your apartment a day or two 
after the accident? 
A. Yes, sir. 
Q. He came there to talk to you about the damage to his 
hedge, did he not 1 
page 137 } A. Yes, sir. 
Q. On that occasion did you tell him that y<;>u 
came up there and looked but you didn't see anything? 
A. Sure. 
Q. Now, Mr. Boothe asked you that this morning, didn't 
he, on direct examination-Mr. Boothe asked you this morn-
ing if it was not true that you had told I\fr. Thurman that 
you didn 't see anything-di du 't he f 
A. I certainly did. 
Q. I understand that, but I say l\fr. Boothe asked you that 
this mo ming, did he not ·r 
:\Ir. Howard: I will withdraw the question. It doesn't make 
anv difference. 
The "'\Vitness: But anyway, it's true. 
Bv l\fr. Howard : 
~Q. You talked with 'Mr. Boothe this morning before this 
case started, about what Mr. Thmman was going to testify to, 
did you notf 
A. I haven't talke·d to !Ir. Boothe this morning about l\fr. 
Thurman or anything·. 
Q. You haven't talked to l\:Ir. Boothe at all this morning? 
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. A. Not very much; about Mr. Thurman, no, sir. · 
Q. Mr. Boothe didn't tell you that we permitted him to talk 
to Mr. Thurman Y 
A. No, sir. 
page 138 ~ Q. You didn't know anything about that Y 
A. No, sir. 
Q. Be that as it may, you told Mr. Thurman on that oc-
casion at your apartment that you came up to Luray Avenue 
·and stopped and looked and didn't see anything-you told him 
that, didn't you 7 
A. Yes, sir. 
Q. You didn't tell him on that occasion anything about this 
red object that you now talk about, did you Y 
A. Yes, sir. 
Q. You did? 
A. Yes, sir. 
Q. Out at your apartment you told him about that red ob-
ject? 
A. I certainly did. 
Q. Now then, you went back to Mr. Thurman's house on 
an occasion after thaU 
A. I went back to get a piece, or part of my glasses there. 
Q. Approximately what time of night was it that you went 
back there that night? 
A. My boy friend got off work about 11 :00 o'clock, and he 
drove down. 
Q. And were you in uniform-and so was your boy friend, 
isn't that true T 
page 139 ~ A. Yes, sir, pants and shirt, yes. 
Q. That was how long· after this accidenU 
A. Oh, maybe a week or ten days, I don't know exactly. 
Q. And when you got to Mr. Thurman's house, were all the 
lights out, or do you remember Y 
A. No, sir, wasn't all of them out. 
Q. \Vere you drinking that nighU 
A. No, sir. 
Q. You were not drinking anything-
Mr. Boothe: I certainly object to that. I don't see what 
on earth that has to do with this case anyhow, and I object to 
the question and move it be stricken from the record. 
l\fr. Howard: Let me answer, if your Honor please. I will 
tell you what I think the materiality of it is. r am not try-
ing to take any unfair advantage of this witness-
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Mr. Boothe: That is exactly what he is doing. I object 
1o the question, and object to the-
Mr. Howard: Do you want to go into chambers? 
Mr. Boothe: It is uncalled for, and I move it be stricken. 
Mr. Howard: I will state my reasons now, or-
The Court: I expect you had better do it out of the presence 
of the jury .. 
You gentlemen come into chambers. 
(Whereupon, counsel and the Court adjourned to the 
Court's chambers, where the following proceed-. 
Jlage 140 } ings were had without the hearing of those in the 
jury:) 
Mr. Howard : If your Honor please, in my opinion it is 
material for two reasons: first, I can prove he was, so there-
fore it goes to the credibility of the witness; second, here is 
a man who, aooording to Mr. Boothe, has been in a wheel-
chair practically since this accident happened. Now, if he is 
able to go out and drink whisky, his condition ean't be so bad, 
.and I think the jury has a right to know that he thought little 
enough of his condition to go out and drink whiskey. 
The Court: I don't think it has any materiality whatever. 
Mr. Boothe: You can't go on a collateral fact like that, 
either. 
Mr. Howard: You don't think, for the purpose of attacking 
his credibility-
The Court: I don't think it should be gone into at all. 
Mr. Boothe: I am going to make my motion at the end of the 
case on that point. 
( Thereupon, counsel and the Court resumed their respective 
JJlaces in the courtroom, and the following proceedings were 
liad in open court, in the presence of the jury:) 
The Court: Mr. Boothe, you made an objection to that 
question? 
Mr. Boothe: Yes, sir. 
The Court: Sustain the objection. 
Gentlemen of the jury, disregard any testimony brought out 
by Mr. Howard's questions as to whether or not 
page 141 ~ this man had had a drink, or was drunk, or what-
ever it was, ten days after the accident. That has 
no bearing on this ease., the pertinent facts are as to what 
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happened on this particular night, so please erase from your 
minds any suggestion of drinking ten days after the accident. 
Mr. Howard: If your Honor please, I would like to have an 
exception to that. 
The Coul't : .All right. 
Bv Mr. Howard: 
"'Q. Now, :Mr. Wilbun, it is a fact that you did go to Mr. Thur-
man's home at approximately 10:30 or 11 :00 o'clock on•one 
evening some four or five weeks after the accident Y 
.A. Four or five weeks 1 
Q. V\Tha tever time it was, you say. 
A. No, sir. 
Q. You said a week, or some days ago, a while ago f 
A. Something like that. 
Q. A week or some days Y 
A. I don't know exactly, just a short time afterward. 
(~. Were you working, a week or ten days after the accident T 
A. No, sir. 
Q. You were in your bus driver's uniform the night you 
went out there¥ 
page 142 ~ A. That is right. 
Q. But you were not working f 
A. No, sir. 
Q. On that night did you have any discussion with Mr. Thur-
man about the manner in which the accident happened! 
.A. No, I did not. 
Q. You did not? 
A. No, it was late and I just asked for my part of my 
glasses. 
Q. How long did you stay there that night, approximately! 
A. Five, eight, ten minutes, something like that,-a short 
time. 
Q. Now, Mr. Wilbun, did you go to the hospital that night t 
A. Yes, sir. . 
Q. At what time did you go to the hospital! 
A. I don't know exactly what time it was. 
Q. You don't remember f 
A. No. 
Q. You didn't go to the hospital from the scene of the acci-
dent, did yon? 
A. No, sir. 
Q. Went to the firehouse? 
A. Yes, sir. 
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Q. And from the firehouse you came to the police station; 
isn't that true 1 
page 143 ~ A. Yes, sir. 
Q. And it was at the police station that you 
learned that Mr. Rogers had died; isn't that true 1 
A. Yes, sir. 
Q. And then it was that you went to the hospital; isn't that 
true? 
A. Yes, sir. 
Q. You remember having a conversation with Officer Evans 
in the station house, Robert Evans, after you learned that :Mr. 
Rogers was dead? 
A. Yes, sir. 
Q. And do you remember saying to him that, "Look what 
I have done. I have killed a man." 
A .. No, I didn't say it that way. 
Q. How did you say it, if you remember? 
A. I said I was in an accident and a man got killed. 
Q. Have you been worried by the death of Mr. Rogers since 
this accident happened T 
A. Yes, sir, I have. Sure. 
Q. Beg pardon 1 
A. Yes, sir. 
Q. Is that the cause of any of this nervousness you now 
have? 
A. I don't know the cause of that. 
Q. You have also been named as the def-andant 
page 144 ~ in a suit filed by l\Ir. Rogers' widow; isn't that 
true? 
A. Beg pardon? 
Q. You have also been sued by Mr. Rogers' widow, the 
widow of Mr. Rogers, haven't you 1 
A. Yes, sir. 
Q. Have you worried about that at all? 
A. Yes, sir. It would bother anyone, I think. 
Q. Now. Mr. ·wilbun, you went to Dr. Fifed 
A. Yes, si1·. 
Q. After you were hurt, did you not f 
A. Yes, sir. 
Q. And yon continued to be treated by him until about ·the 
latter part of February; isn't that true f 
A. Yes, sir, something like tlrnt. 
Q. And at that time, did he tell you that m his opinion 
you were able to go back to w·ork? 
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A. Yes, sir. 
Q. And you did go back to work in March? 
A. Yes, sir. 
Q. Now, you earned, I believe, approximately $260-some, in 
the month of January, 1949; that is correct, is it notY 
A. I believe it is. 
Q. And up until the time that you stopped work in Septem-
ber, the latter part of September or October, this year, as 
testified to by the representative from the bus company, you 
earned approximately $1,749; isn't that truef 
page 145 ~ A. That is what they say. 
Q. You don't dispute what they say, do you? 
A. No, sir. 
Q. So that your earnings from the time that you went 
back to ·work in March up until the time you quit the latter 
part of September were approximately $1,500; isn't that true 1 
A. Counting vacation pay, yes, sir. 
Q. Now then, if you earned around $1,500 in seven mouths, 
do you agree with me that that is an average of $200 a month, 
or a little betterY 
A.. Yes, sir, I guess it is. 
Q. His Honor can't hear you. Speak up. 
A.. Yes, sir. 
Q. Now then, how often or how frequently would you have 
to work in order to earn $200 a month around the bus com-
pany? . 
.A. I picked a run that was working four hours, twenty 
minutes a day; I get paid for spread time, went to work at 
5 :10 and got off at 7-
Q. In other words, by working four hours a day you would 
make $200 a month Y 
A. I got paid for spread time. They paid me a guarantee." 
Q. Paid you a guarantee Y 
A. Yes, sir. 
Q. Well now, let's see: how was that, again? 
page 146 ~ Your spread time was what? 
A. Time and a half for all over eleven hours. 
Q. How much were yon earning a week when you were get-
ting around $200 a month T · 
A. Well, the spread time, many hours as I worked, it aver-
aged $57 .38 a week. . 
Q. That is about your average between the 1st of March 
and when you left the latter part of September; is that right? 
A. See, you can work so much overtime. If I was able to 
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· work more than the four hours and some minutes, I would have 
got time and a half for each hour I worked. I got $1.35 and a 
half of that for each hour I worked more than my run. 
Q. Do you know whether or not you did earn that amount 
of money by working some overtime f 
A. I worked some overtime once, two or three days I did, 
even while I was hurting like this. 
Q. You were working overtime then Y 
A. Yes, sir. When he asked me to, and I could, I would,-
.some days I couldn't work at all. 
Q. Now, when this cast was first put on you, did you have 
.any conversation with Dr. Engh about iU · · 
A. No, sir. I didn't know what he was going to put on me. 
Q. You did not know Y 
A. No, sir. 
Q. You didn't ask him to put it on you because it was to 
make you feel better Y 
page 147 } A. No, sir. 
Q. Now, you tore it off, not too long afterward, 
or cut it off! 
A. Yes, sir. 
Q. Why did you do thaU 
A. All the cotton and packing had come out from under-
neath it, and it was like a knife cutting, it was awful sore. 
Q. Why didn't you go to the doctor and ask him to remove 
it? 
A. I couldn't do it at that time. My nerves got awful bad 
and I tried to get it off the best way I could. 
Q. Then, he put it back on T 
A. Yes, sir. 
Q. How long did it go before putting it back on T 
A. Sunday to Tuesday. 
Q. Sunday to Tuesday Y 
A. Yes, sir. 
Q .. Another question I want to ask you: you said something 
nbout accidents. I am not interested in that. You say you 
]iave driven eight years for the bus company without one. 
You were inYolved in an accident back in 1939, were you 
not? 
Mr. Boothe: I certainly object to that, your Honor. 
M:r. Howard: I will withdraw it, if it is improper. He 
brought it in, himself, on direct. I will withdraw 
page 148 } it. I don't want to take any unfair advantage 
of this plaintiff. 
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By l\Ir. Howard: 
Q. Let me ask you: did yon have a knee injury in 1939,f 
Mr. Howard: Is that a proper question i 
Mr .. Boothe: It certainly is. 
By Mr. Howard: 
Q. Did you have a knee injury in 1939 f 
A. No, sir. 
Q. You did nott 
A. No, sir. 
Q. Prior to th_e date of this accident r 
A. No,, sir. . 
Q. Did you ever sustain an injury to the right leg t 
A. My leg, yes, sir .. 
Q. ·when was that t 
A. '39. 
Q. '39t 
A. Yes, sir. 
Q. And you told Dr; Fifer about that when you went up 
there, did yon not f 
A. Yes, sir. 
Q .. What? 
A. He asked why there was a scar here. 
Q. And at that time did you tell liim that you still had some 
trouble with that legf 
page 149 ~ A. No,. sir, I didn't tell him I had any trouble· 
with it. 
Q. Yon did nott 
A. No, sir. 
Mr. Howard: I think that is all. 
Mr. Boothe: I want to ask two or three questions .. 
RE-DIRECT ELUl\IINATION .. 
By Mr. Boothe~ 
Q. After this accident was over, did yon notice whetl1er 
or not that red object wI1ich you had observed there before-
l1and, was still parked on the curb, off the curb-! 
A. I didn't see it. 
Q. Didn't see it at that time f 
A. No. 
Q. Now, Mr. Howard asked you al·>0ut this, as I understand: 
From your testimony, it wa:s- about the time there was this 
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impact, there was a flash of light and the impact; is that cor-
rect? 
A. That is right. 
Q. Could that have been caused by the lights of that com-
ing- · 
Mr. Howard: Object to that, if your Honor please. 
The Court: Sustained. He can say why it was caused, if 
he knows. 
Mr. Howard: . He didn't see anything. 
Mr. Boothe: I said, could it have been caused by. 
By Mr. Boothe: 
Q. As I understand from your testimony, you 
page 150 ~ don't know what caused that flash of light! 
A. No, sir. 
Q. But you know that just before, prior to that time you 
did not see two headlights, did you 1 
A. No, sir, I did not. 
Mr. Boothe: I think that is all. 
Mr. Howard: That brings up-sorry, go ahead. 
The Court: Go ahead. 
RE-CROSS EXAMINATION. 
Bv Mr. Howard: 
., Q. Mr. Boothe asked you, said something to this effect : 
"After the accident you didn't see the red objecU" 
A. No, sir. 
Q. You didn't look for the red object after the· accident, 
clid you f 
A. No, sir, I was trying to help get this truck off the man. 
Q. You don't know whether the red object was there or not, 
afterward, do you 1 
A. No, sir. 
The Court: All right, stand down. 
( The witness left the stand.) 
The Court: Next ,·vitness. 
Mr. Boothe: Officer Smith. 
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page 151 } Thereupon, 
JAMES FRANK SMITH, 
called as a witness by the plaintiff, having been previously 
sworn, took the stand, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Your full name? 
A. James Frank Smith. 
Q. You are a member of the Alexandria Police Department? 
A. Yes, sir. 
Q. You hold in your hand certain photographs marked Nos. 
1 to 7, do you noU 
A. Yes, sir. 
Q. Which are Plaintiff's Exhibits 1 to 7. Did you take those 
photographs yourself! 
A. I did. 
Q. 1Vhen did you take the photographs, Mr. Smith? 
A. On the 28th day of January, 1949. 
Q. Is that the day after that accident happened¥ 
A. The day after the accident. 
Q. Now, the photographs of the intersection were taken 
right on the intersection 1 
A. The intersection of Luray and Mount Vernon. 
Q. January 28th, '49? 
A. Yes, sir. 
Q. The photographs of the cars were taken 
page 152 } when? 
A. Herbie's Garage lot on the 1600 block of 
Duke Street, where the cars were stored on January 28th. 
Q. The Buick automobile belonged to who? 
A. Belonged to Mr. ,vilbun. 
Q. The plaintiff in this case? 
A. Yes, sir. 
Q. And the truck belonged to-. 
A. Leo Butler Company. 
Q. The defendant in this case! 
A. Yes, sir. 
Q. Do you know who was driving the truck? 
A. I couldn't state who was driving. Rogers was alleged 
to have been driving. I made no part of the investigation. 
Q. You didn't make any part of the investig·ation? 
A N . ~ . , . o, sir. 
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Mr. Boothe: I think that is all. We can stipulate-
Mr. Howard: The headlights of the truck were not dis-
turbed, not broken! · 
The Witness: No, I have the pictures here. 
Mr. Howard: The pictures speak for themselves. 
Mr. Boothe : ,vhen he took the pictures-
Do you remember what particular gear the true~ w~s in? 
The Witness: I don't remember. 
Mr. Boothe: That is all 
The Court: Stand down. 
page 153 } . Next witness. 
(The witness left the stand.) 
Mr. Boothe: Mr. St. Clair, please. 
Your Honor, at this time I would like to pass the photo-
graphs to· the jury. 
The Court: Any writing on the back 1 
:Mr. Boothe: No writing on the back. 
The Clerk. Mr. St. Clair, have you been sworn 7 
Mr. St. Clair. Yes, I have. 1 ·. 
The Court: All right, Mr. Boothe. .. 
Thereupon, 
HOWARD EUGENE ST. CLAIR 
·called as a witness by the plaintiff., having been previously 
sworn, took the stand, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Mr. St. Clair, state your full name for the record. 
A. Howard Eugene St. Clair. 
Q. Where do you live, sir f 
A. 214 East Luray A venue. 
Q. On the night of January 27, 1949, sir, were you a wit-
ness to an accident which occurred at the corner of Luray 
.and Mount Vernon Avenues? 
A. I saw the accident after it occurred. 
Q. Where were you when your attention was 
pag·e 154 ~ .first called to it f 
A. About the corner of Alexandria A venue and 
Mount Vernon A. venue. 
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Q. The comer on which the C. & P. Telephone Company 
. building is Y 
A. Right. 
Q. I hand you herewith a photograph marked Defendant's 
Exhibit 4 which shows that block. Of course, that new con-
struction south of the C. & P. building was not there at that 
time, was iU 
A. No. 
Q. But you were about on the corner of Alexandria anu 
Mount Vernon 7 . 
A. Approximately, yes. 
Q. In which· direction were you walking! 
A. Going south. 
Q. What first called your attention to the accident f 
A. The noise, report of the collision. 
Q. And did you look down the street at that time f 
A. I did. 
Q. And what part of Mount Vernon Avenue did that colli-
sion take place in Y 
A. It took place at the intersection of Luray .Avenue and 
. Mount Vernon A venue. 
Q. And was it on the-what I mean is, rcla-
page 155 ~ tive to Mount Vernon A venue, was it easterly r 
westerly, middle, side, or whatY 
A. It was dark and, of course., I didn't see either ear at 
the time of the accident. I only saw the lights as the cars 
careened. 
Q. :You only saw the lights as they careened Y Where were 
the lights relative to Mount Vernon Avenue as you saw them t 
A. I will say they were just a little to the west side. 
Q. Mount Vernon Avenue? 
A. Yes, sir. 
Q. And when you got down there, did you go straight 
down! 
A. Yes, I ran. 
Q. And when you got down there, where did you :find the 
two vehicles located or situated f 
A. Well, I saw the Buick situated. now, approximately 
· with its front wheels in the street at the curb, and rear wheels 
over in the yard of some person I didn't know, Mr. Thurman, 
I believe, on the corner; and the car was astraddle the hedge. 
Q. I hand you herewith Plaintiff's Exhibit No. 2, purport-
ing· to be a photograph of the southwest corner. Is that Mr. 
Thurman's house! 
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A. That is right, that is right. 
Q. Can you point to about where Mr. '\Vilbun's car wa8 
when you first saw it f 
A. :Mr. Wilbun 's-
pag·e 156 ~ Mr. Howard: You had better hold it so the 
jury can see it, if you face it down this way a 
little more (indicating). 
The Witness: Yes, sir. 
This car here was approximately right along· here, and with 
the wheels here probably to the curb, right out in the street, 
and the back wheels over in the yard, and the car was ap-
proximately right angles to Luray Avenue. 
By l\fr. Boothe: 
Q. To the street, here 11 
A. Yes. 
Q. Facing north? 
A. Yes. 
Q. ·where was the tmck r 
A. The truck was right in here, and I would say right h1 
here like that (indicating). 
Q. Where were its rear wheels 1 
A. Its rear wheels were probably within a foot and a half 
of the curb, one of the rear wheels was. 
Q. A foot and a half of the curb of Luray 1 
A. The corner of L:uray, yes, Luray and Mount Vernon. 
l1ere. 
Q. The rear of that truck was on Luray, the Lur·ay side 
<)f Mount Vernon? 
A. Yes. · 
Q. And it was faced in what direction'! 
pag-e 157 ~ A. ·wen, I can best say that the truck was 
headed south. 
The Court: You mean, the Luray side f 
Bv l\fr. Boothe: 
., Q. The western side 1 
A. Yes, sir. 
Q. On Luray? 
A. Yes. . 
Q. In other words, as I understand it, the truck was--·-
rear rig·ht was west of :\fount Vernon A venue a foot and a 
half from the Luray Avenue curb? 
94 Supreme Court of Appeals of Virginia 
Howard Eugene St. -Clair. 
A. That is right. 
Q. In Luray A venue T 
A. It was on this-the curb, you know, has a circle, as it 
goes fr.om Mount Vernon into Luray, and it was right on 
this curve. 
Q. Right on it? 
A. Right on the curve. 
Q. Faced in what direction f 
.A. vVell, this Butler truck was faced east of north about 
twenty degrees, in other words it had turned around some 
180 degrees., plus about twenty deg-rees; in other words, had 
made a complete half circle and twenty degrees more, so it 
was headed a little to the northeast. . 
Q. ·when you got down there, what did you find Y Where 
did you find the drivers? 
.A. Well, Wilbun was getting in the Butler 
pag·e 158 } truck and Rogers was lying, of course, in the curb 
there on this corner. 
Q. Was the truck actually on any part of his bodyt 
A. Actually, not; although his feet were extended verti-
cally up toward the underside of the Butler truck. 
Q. And what did you do then? 
A. Well, Wilbun was getting in the truck and I asked what 
he was doing· to do, and he said he wanted to start the motor 
to pull the truck away from Rogers' body, and I told him 
he shouldn't do that, that his feet may be tangled up under 
the truck, and he would break them, an.d if it wasn't the truck 
exhaust would drift right on to him. 
Q. What did you do Y 
A. Well, Wi.lbun said '' Help me push tb,e truck forward,'' 
and I did, and his feet immediately dropped, so his feet were 
in that position (indicating). They were not tangled with 
the truck in any way. 
Q. Mr. St. Clair, prior to this accident,-first of all, where 
had you started from Y Had you alighted from a bus, your-
self! 
A. Yes, I had gotten off the bus at Mount Vernon and Mun-
roe, and was walking· home. 
Q. Munroe and Mount Vernon Avenue! 
A. Yes, sir. 
Q. And as you were walking south, just prior to the time 
the accident occurred, were you conscious of any 
page 159 ~ vehicle passing· you with lights on t 
A. No. 
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Howard E'U,gene St. Clair. 
Mr .. Howard: Object to that question, if your Honor please. 
He already testified that the first thing that attracted his 
attention was the crash. 
Mr. Boothe: That still doesn't preclude this question. I 
want to know if he knew of any vehicle passing · him ·-with 
lights on.. . 
l\Ir. Howard: I understood him to "testify that he wasn't 
conscious of any vehicles being· anywhere around. I will with-
draw the objection. 
The Court: That will save time. A vehicle could have 
passed and gone up the street before the accident. 
Mr. Howard: That is right. 
Mr. Boothe: That is what I wanted to know, what vehicle 
passed. 
The Court: What materiality would that have had, if any 
passed and went up the street-
1.\fr. Boothe: I want to develop-
The Court: Is that question objected to, Mr. Howard f 
Mr. Howard: Object to it, yes, sir. 
The Court : Sustain the objection. 
Mr. Boothe: On what ground 1 
The Court: On the ground it is immaterial at this time. 
Mr. Boothe: I will ask again this way: 
page 160 } By Mr. Boothe : 
Q. As you were walking south on Mount Ver-
non Avenue prior to this accident, can you state whether or 
,not any vehicle passed you g·oing toward Luray Avenue Y . 
Mr. Howard: I would still object to that, your Honor. 
The Court: Sustain the objection. 
Mr. Boothe: Again, I want the record to show what the 
.answer will be. 
The Court : All right. 
By Mr. Boothe: 
Q. After the accident was over-I will ask the question 
this way-Can you state whether or not either one of the 
vehicles involved in this accident passed you going down 
Mount Vernon Avenue Y 
A. No, I wasn't paying· that much attention to cars. 
Q. After the accident was over, did you happen to notice 
whether or not any vehicle., in general, or red object in par-
ticular, was parked on the west side of Mount Vernon Ave-
nue, north of Luray Avenue! 
96 Supreme Court of Appeals of Virginia 
Howard Eu,gene St. Clair. 
A. I didn't notice that, either. 
Q. You cannot say whether it was or whether it was not, 
but you just didn't notice that t 
A. I noticed none of it. I wasn't noticing the cars. It was 
raining that night and I was on my way home. · 
Q. Excuse me. You said you did notice no 
page 161 }- other cars were parked i 
A. I noticed some cars was parked along Mount 
Vernon. 
Q. Just in general,-
A. What kind of cars they were, I wasn't noticing that. 
Mr. Boothe: I think that is all. 
CROSS EXAMINATION. 
Bv Mr. Howard: 
"Q. :Mr .. St. Clair, you were primarily interested in getting 
hornet 
A. That night,-that is right. 
Q. You had only been off the bus a matter of seconds t 
A. Minutes. 
Q. Now, for the record, can you fix the approximate dis-
tance of the vVilbun car down Luray A venue after the im-
pact! 
A. Well, I am going to have to make a little guess on this. 
Q. All right. 
A. I would say that something like about 35 or 40 feet, not. 
more than that. 
Q. Now, do I understand that after the accident all of the 
Butler truck was within the intersection and headed in a 
more or less northeasterly direction¥ 
A. Yes. 
Q. Now then, do I understand further that you heard a 
crash-that is correct¥ 
page 162 r A. Yes. 
Q. At that time you were walking south on 
Mount Vernon A venue? 
A. Right. 
Q. Looked up and saw two sets of headlights careening f 
A. Correct. · 
Q. And you don't know just where those vehicles were in 
the intersection, of course, do yon I 
A. No. 
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l\ifr. Howard: That is all. 
Mr. Boothe: That is all. 
( The witness left the stand.) 
The Court: Have you been sworn, Mr. Gosney? 
Mr. Gosney: I don't remember. 
Thereupon, 
WILLIAM R. GOSNEY 
called as a witness by the plaintiff, having first been duly 
sworn, took the stand, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Boothe: 
Q. Give us your full name, please, sir. 
A. William R. Gosnev. 
Q. YOU are a member of the Alexandria police force 7 
A. That is right. 
Q. For how many years¥ 
page 163 ~ A. Ten years, February 1st. · 
Q. Mr. Gosney; did you have occasion on J anu-
ary 27, 1949, to investig·ate an accident at the corner of Luray 
Avenue and Mount Vernon Avenue! 
A. I did. 
Q. About what time of night did this occur! 
A. Approximately 6:25. 
Q. "What was the condition of the weather that day? 
A. Raining very hard. · 
Q. Do you know how long you got there after the accident 
occurred? 
A. I couldn't say exactly what time it happened. vYe got 
there at 6 :30. · 
Q. Mr. Oliver ,Yilbun was still there when you arrived? 
A. Yes, sir. 
Q. And was Mr. Rogers still lying against the curbline or 
at the curbline 7 
· Q. No, sir, be was in the ambulance then. 
Q. The ambulance had come f 
A. Yes, sir, we passed the ambulance on the way. 
Q. I hand you herewith a photograph marked Plaintiff'R 
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Exhibit 2, which pmports to be a photograph looking in a 
westerly direction along Luray .A.venue, and, of course, at the 
intersection of Mount Vernon. 
A. Yes, sir. 
page 164 } Q. Is that a photog-raph of the intersection 
where the accident occurred Y 
A. That is, yes., sir. 
Q. Can you tell this jury, when you got there, exactly 
where these two cars were located-first of all, the vYilbun 
car and then the Butler truck. 
A. The Wilbun car was on the southwest corner of Luray 
and Mount Vernon A venues. It was up over the sidewalk, 
the back of it was up into a hedge fence. 
Q. About how many feet was it back down from the west-
erly line of Mount Vernon? 
A. From the west curbline of Mount Vernon Avenne, it was 
29 feet, the nearest point to the car. The car was setting on 
an angle, headed north by west, slightly off of a true north 
direction. The back wheels, or the front wheels was right 
against the curb. The back end was over the sidewalk into 
the hedge. 
Q. And where was the truck? 
A. The truck, the back of it was pointed from the south-
west corner of Luray and Mount Vernon,-the front was to-
ward the opposite corner, or northwest corner, not. a true 
strafa·ht line across the intersection but headed north und 
east.·- The back of the truck was about four feet from the 
curbline, had been pushed out. It was sitting on an angle. 
Q. Did you subsequently find out who the car belonged 
tot 
page 165 } A. Yes. I saw the vVilbun car and recognized 
it; saw him, and I asked who was driving the 
truck and he said it was Rogers, who had been taken away in 
the ambulance. 
Q. And that truck belonged to Leo Butler, the defendant? 
A. Yes, sir. 
Q. Mr. Gosney,, after you got out there, what else did you 
do besides examine the ears and talk to Wilbun? 
A. I asked Wilbun what happened, and I talked to him and 
measured the street off, examined both vehicles and tried to 
find some other witnesses, which we could not. 
Q. vV ell now, you say you did talk to ,'\.,.ilbun f 
'.A. That is right. 
Q. ·where did you talk to him-out there °l 
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A. Right there, yes, sir. 
Q. Did you also talk to him later at the police station! 
A. Yes, sir. 
,Q. Were Office ts Gosney and-
The Court: This is Gosney. 
Mr. Boothe: Sorry. 
By Mr. Boothe: 
Q. I mean, Mullins and Evans present when you talked to 
himf 
A. Not all the time. ,ve were all working on it, and I 
talked to him sometm:ies when everybody was there and times 
when they was not there.· 
page 166 ~ Q. You did ask vVilbun how that accident hap-
pened? · 
A. Yes. 
Q. What did he say! 
A. He was going west on Luray A venue, and he come up 
to the intersection and looked and there was nothing coming·, 
·so he come on across and suddenly these lights were right 
up on him, coming on him and struck him. 
Q. What was that last, about the lights, now-suddenly 
whaU 
A. Suddenly, the lights come 1·ight on him at that point. 
Q. Came on rig·ht at or on him? 
A. Led me to believe that,-nothing coming, and after he 
got into the-
Mr. Howard: I object to .any opinion. The officer can 
-state what the plaintiff said. 
Let it be argued-
The Court: I think he is saying now what Wilbun told him. 
Mr. Howard: I tl1ink I understood that he got the im-
pression. I object to the impression. I have no objection 
to the other. 
Bv 1\tir. Boothe: 
·Q. State what Wilbun told you. 
A. He told me he was going across the intersection and 
there was nothing· coming, and that suddenly these lights came 
on him, just as though he had just tm·ned them 
page 167} on. That is what he told me. 
Mr. Howard: All right. 
Mr. Boothe: I believe that is alt 
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CROSS EXAMINATION .. 
By Mr. Howard: . 
Q. Officer Gosney~ how long have you known Mr .. Wilhun ·r 
A. How long! 
Q. Yes. 
A. That I couldn't say. It's been quite a whi]e. I met 
him through his work in the bus company. I saw him on the 
streets as a bus driver, and I have been out with him in many 
homes, with m1;1tual friends. 
Q. Pardon? .. · · 
A. In the homes of people he and I know .. 
Q. Out with him socially Y 
A. Never together i;n an automobile, or to a party or any-
thing of that Dature. 
Q. But you have known him for some time Y 
A. That is correct. 
Q. You knew him prior to the accident, did yon not 7 
A. I did. 
Q. And he knew you prior to the accident! 
A. That is right. 
Q. No question in your mind about the fact l1e knew you 
prior to· that accident, is there Y 
A. That is right. I didn't even know where he 
page 168 ~ lived at that time, though. 
Q. Did you take him over to the firehouse after 
the accident! 
A. No, sir. 
Q. Who didf 
A. A fellow named Burton. 
Q. Did you go over to the firehouse then f 
A. No. W.e had to stay out there on the street, and we 
wanted to get him to the hospital. He was supposed to have 
Jeft to go to the hospital. Instead of that, they carried him to 
the rescue squad headquarters. 
Q. Do you know why they carried him there f 
A. No. 
Q. You didn't go there while he was there? 
A. No, sir. 
Q. He came to the station house from there? 
A. He came to the police station after we got the cars 
moved, and we went to the hospital and from the hospital we 
came back to headquarters. 
-Q. Didn't go to the hospitalf 
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A. I say I did. 
Q. I know you did, but "\Vilbun didn't go in the hospital until 
after he came to the station house, did hef 
A. Not to my knowledge he didn't. 
page 169 ~ Q. You know he didn't 1 
A. I don't know where he went from the time 
he left me until he came in. He told me he was taken to 
No. 2 Rescue. 
Q. Do you know for a fact, after he came to the station 
house he went to the hospital t 
A. Later, yes. 
Q. You know that 7 
A. Yes, sir. 
Q. Know he didn't go to the hospital until after he learned 
the man Rogers was dead, too, don't you 1 
A. Yes, it was after. 
Q. Now, have you told this jury everything he told you about 
how the accident happened! . 
A. -V.,T ell, no. There is somethings, I guess, that we did talk 
about-I have stated-
Q. That have a bearing on how the accident happened Y . 
A. Offhand, I couldn't say. He told me that he had went 
down and got the car-
Q. I am not interested in that. The only thing is, anything 
that has a bearing on how the accident happened, what caused 
the accident so far as he knows, that is all I am interested in. 
A. I think I covered it. 
Q. Covered everything, haven't you Y 
A. Yes, sir. 
page 170 ~ Q. You talked to me two or three times about 
this? 
A. That is right. 
Q. In my discussions with you, did you use to me the ex-
pression that you used here today that this plaintiff told you 
he thought the lights had just been put on Y 
A. That was our opinion, personal opinion. 
Q. ·whose opinion? 
A. Us, in talking. I stated exactly what \Vilbun told me 
at the accident. 
Q. But in no conversation you had with me about this case 
did you ever tell me that be made the statement to you be 
thought the lights had just come on, did you? 
A. I said he told me that is what he thought, it appeared 
to him. 
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Q. Did he tell you about any red object? 
A. No, he didn't. 
. Q. You ~on 't know anything about a red object appearing 
in the collision? 
A. First time I heard anything about it. 
Mr. Howard: Yes, that is all. 
Mr. Boothe: Was any mention made of any vehicle coming 
out from the west curb of Mount Vernon Avenue Y 
Mr. Howard: Object, object. 
The Court: Sustain the objection. This is re-direct. 
·ifr. Boothe: That'~ all right, sir. 
page 171 ~ The Court : Anything further Y 
Mr. Boothe: I believe that is our case. 
Your Honor, I believe that is plaintiff's case. I would like 
just a moment. 
(Thereupon, the Court and counsel adjourned to the Court's 
chambers, where the following occurred without the hearing 
of those in the jury:) 
Mr. Howard: Could we have about a two-minute recess? 
The Court: Recess, gentlemen, for five minutes. 
( A short recess was taken.) 
Mr. Howard: If your Honor please, Mr. Anderson and 
myself, on behalf of the defendant, at this point would like to 
make the usual motion to strike the plaintiff's evidence, and 
assig·n as our reason for that motion that by the testimony of 
the plaintiff himself, assuming that the defendant was guilty 
of negligence, the testimony of the plaintiff himself is suffi-
cient to show that he, too, was guilty of contributory negli-
gence because he testified he looked and he did not see any-
thing. He stopped at a point where he had a vision to his right 
for 150 feet. If the automobile operated by the defendant 
was within that area and approaching him either with or with-
out lights, I say that according to the latest cases of the Court 
of Appeals that would definitely establish contributory neg-
ligence on the part of the plaintiff. · 
He cannot project himself out into a position of 
page 172 ~ danger and then come in and profit by it. 
Now, the second reason is this: assuming that 
this red object, which definitely is not connected by the plain-
tiff's testimony, assuming the red object was the vehicle owned' 
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or oper.ate<l:, r.ather, by the defendant-if it was in a parked 
position 25 feet north of the intersection, and it did start from 
that position without lights, the plaintiff would still be guilty 
of contributory negligence because he says he came to a .com-
plete and full stop; that he left that position and proceeded 
.to the center of the intersection, without keeping a proper look-
-0ut. I· say, he did not use that terminology, but that is the 
law, he is supposed to look straight ahead, but he testified 
he looked first to the right and th~n to the left, and,:then from 
left to right, and didn't start to look straight ahead until he 
got to the center of the street, and at the time.he reaahed the 
center of the street, the red object was still there. 
Now, if the red object left that position after he got to the_ 
·center of the street, and mind you, it was 25 feet, more or 
less, to his right-if he was keeping a proper lookout, he would 
have seen it in that position.; but, that_ is not his testimony .. 
His testimony is that the first thing he heard was· a noise.. 
Then he looked to his right and in that second, there was a 
crash and a blinding flash, and the testimony further, of 
the plaintiff, through Mr. St. Clair, is that he heard a crash,. 
lie looked and saw these two sets of headlights careening. 
I say that the physical facts in this ease, and I 
})age 173} believe the law is on that, that physical facts or a 
physical fact is a good and sufficient pieee of evi-
-dence, the same as·the evidence of a spoken witness, that they 
:are sufficient to preclude the plaintiff from a reovery, by his 
own contributory negligence. 
The Court : Overrule your motion. 
Mr. Howard: All right, sir. Let the record show an ex-
,ception. 
( Thereupon, the Court and counsel left the Court's cham-
bers, proceeded to their respective places in the courtroom, 
:and the following proceedings were had in open court, within 
the hearing of those in the jury:) 
TESTIMONY ON BEHALF OF THE DEFENDANT .. 
Mr. Howard.: Mr. Williams. 
The Court: Have vou been sworn as a witness 7 
:Mr. Williams: Yes, this morning. 
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MARVIN WILLIAMS, 
called as a witness by the defendant, having been previously 
sworn, took the stand, was examined and did testify as f 014 
lows: 
DIRECT EXAMINATION. 
By Mr. Howard: 
Q. State your full name, please. 
A. :Marvin Williams. 
· ·· . · Q. And your address t 
page 174·} A. 3212 W Street, Southeast. 
· Q. And your occupation 1 
A. Purchasing agent, Leo Butler Company. 
Q. How long have you been employed by the Leo Butler 
Company! 
A. Three years. 
Q. The past three years,-that has been the past three 
years¥ 
A. That is right .. 
Q~ Did you know a man by the name of William Rogers t 
A. Yes, sir. 
Q. And was he ever employed by the Butler Company! 
A. Beg pardon 1 
Q. Was he ever employed by the Butler Company! 
A. Yes, si1·. 
Q. "\Vas he employed by the Butler Company in January 
of 1949, if you know 1 
A. Before then. 
Q. I know, but in the month of Jan nary, 1949, was he work-
ing £or them 1 
A. Yes, sir. 
Q. Do you know anything at all about an accident in which 
he was involved 1 
A. Yes, sir. 
Q. Do yon know whether he was employed by 
page 175 ~ the Butler Company on that date1 
A. He was. 
Q. Do yon know where he was working on the date that 
this accident occurred 'l 
A. He had a project to call on in Takoma Park, and he 
came to the office after 4 :00 o'clock-
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Q. ,vhere was the office he came to! 
A. I don't follow you! 
Q. You say he came to the office after 4 :00 o'clock Y 
A. That is right. 
Q. What office did he come to after 4 :00 o'clock? 
A. Leo Butler Company, in Silver Spring. 
Q. How do you know he came in to the office on that particu-
lar day? 
A. In fact, he came in to see me. 
Q. All right. Do you know what time he left the office on 
that day? 
iL It was around 5 :30; in fact, it was 5 :30. 
Q. Out in Silver Spring? 
·A. That is right. 
Mr. Howard: That is all. 
CROSS EXAMINATION. 
By :Mr. Boothe: 
Q. I understand all your testimony is to the effect that Mr. 
Rogers came into your office after 4:00 o'clock? 
page 176 ~ A. That is right. 
Q. And left there about 5 :301 
A. That is right, absolutely. 
Mr. Boothe: That is all. 
Mr. Howard: May this witness be excused? 
:Mr. Boothe: Yes. 
The Court: Yes. 
(The witness was excused.) 
Mr. Howard: Mrs. Rogers, please. 
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Thereup~n, 
. MARGARET FRANCES ROGERS, 
called as a witness by the defendant, having :first been duly 
sworn, took the stand, was examined and did testify as fol-
lows: 
DIRECT EXAMINATION. 
By Mr. Howard: 
· Q. Mrs. Rogers, will you state your full name, pleasef 
A. Margaret Frances Rogers. 
Q. Are you the widow of Milton Rogers f 
.A. I am, sir. 
Q. Remember the day he was killed Y 
A. Yes, January 27th, 1949. 
Q. Can you tell this jury whether or not on that day he had 
any stops to make for you on his way home from work Y 
A. No, sir. He had no stops to make whatsoever. 
Q. Did he ever stop at any grocery store for you Y 
.A. No, sir. 
page 177 r Q. Did he ever pay any telephone bills for you f 
A. No, sir. 
· Q. How were those things arranged Y 
A. I always paid them by check. 
Q. Had you seen him on the day he was killed Y 
A. That morning, when he left to go to work. 
Q. And from anything he said at that time, do you have any 
reason to believe that he had any stops to make on his way 
home? · 
A. No, sir. 
Mr. Howard : That is all. 
Mr. Boothe: No questions. 
( The witness left the stand.) 
Mr. Howard: Now, Mr. Mullins .. ·- · ... 
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Thereupon, 
CORPORAL RONALD MULLINS, 
called as a witness by the defendant, having been previously 
sworn, took the stand, was examined and did testify as fol-
lows: · 
DIRECT EXAMINATION. 
By Mr. Howard: 
Q. Mr. Mullins, you are a police officer in the city of Alex-
andria Y 
A. Yes. 
page 178} 
morning? 
A. I did. 
Q. And you have been, how longT 
A. Twenty-four years. 
Q. Did you receive a summons to be here this 
Q. Do you know who caused that summons to be issued f 
A. The Court. 
Q. Were you summonsed for a witness for either the plain-
tiff or the defendant, do ypu know that? 
A. Yes, sir. 
Q. Tell the jury who you were summonsed for. 
Mr. Boothe: I don't think the question is relevant, your 
Honor. 
Mr. Howard: I think it is relevant. 
Mr. Boothe: I don't think it has any relevancy whatsoever. 
I object to the question. It is completely immaterial and 
irrelevant. ' 
Mr. Howard: I think it is a proper question. I want to ask 
who summonsed him, whether or not he is used by the person 
who summonsed him to be here. 
Mr. Boothe: At 3 :30, we are trying to get through the case, 
and I don't think the question has any relevancy whatsoever. 
Mr. Howard: I don't think it has anything to do with 3:30 
or 6:30-
The Court: I think Mr. Howard may ask, if he cares to. 
Mr. Boothe: Let me have an exception. That 
page 179 } seems to me to be immaterial and irrelevant. 
The Court: All right. 
By Mr. Howard: 
Q. By whom were you summonsed f 
A. The plaintiff. 
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Q. And now, Mr. Mullins, were you working on the night of 
January 27, 1949! 
A. I was. 
Q. And did you have occasion to investigate an automobile 
accident that occurred at the corner of Mount Yernon and 
Luray A venues 1 
A. I did. 
Q. ·what method of transportation, if any, did you have on 
that particular night? 
A. A cruising car. 
Q. And was· anyone riding in the cruising car with you? 
A. Officer Gosney. 
Q. Can you tell this jury approximately what time Officer 
Gosney and yourself got to the scene of the accident? 
A. It was about 6 :30. 
Q. About 6 :30¥ 
A. Yes, sir. 
Q. Now, did you make an investigation at the scene¥ 
A. We did. 
Q. Did you talk with the defen~ant, I mean, pardon me-
did you talk with Mr. W"ilbun, the plaintiff! 
page 180 ~ A. I did not. 
Q. Did you talk with him later on! 
A. I did, at headquarters. 
Q. As a result of your investigation out there at the scene 
of the accident, or any conversation you had with Mr. Wilbun, 
were you able to fix the point of impact in the intersection 7 
A. No. 
Q. Do you now know at what point in the intersection the 
accident occurred? 
A. No. There can be no definite point fixed, or could be, 
because there was nothing in the intersection to show, no 
debris or anything, and it was raining very hard, I think, so 
the ref ore there would be no marks of mud or dirt. 
Q. Now, Officer Mullins, did you make any measurements 
out there at all, or take any" measurements? 
A. Of the streets, yes, sir. 
Q. And will you tell the jury what you have there in the 
way of measurements T 
A. Measurements on Mount Vernon Avenue were, curb to 
curb, 40 feet; on Luray A venue, it is 24 feet. 
Q. 24 feet? 
A. Across the street, from curb to curb. 
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Q. 24 feet from curb to curb, that is the width. 
page 181 ~ of Luray A venue 1 
A. Luray A venue. 
Q. Can you tell this jury, if you are traveling on Luray 
Avenue in a westerly direction, how close do you have to get 
to the Mount Vernon A venue before you can look to your 
right and see anything coming south on Mount Vernon Ave-
nue! 
A. 52 feet, that is, east. 
Q. At a point 52 feet east of Mount Vernon A venue, looking 
to your right, approximately how far would you say you 
could see north on Mount Vernon Avenue f 
A. To Alexandria. 
Q. Now, Officer Mullins, at the time you arrived on the 
scene, will you please locate the two vehicles? 
A. The Rogers vehicle was sit.ting at the southwest curb, 
beaded in a 45 degree angle ; and the Wilburn car was side-
ways, down Luray, westerly, 29 feet. It went through the 
hedge and down the sidewalk, setting in an angled position. 
Q. Were there any skid marks of any description made by 
either vehicle 7 
A. Just one. 
Q. Which one was thaU 
A. That was the Wilburn car, where it had struck the side-
walk, just brushing like a squeegee would make on the side·-
walk. 
Q. When you arrived on the scene, was the whole of the 
Butler vehicle within the intersection T 
page 182 ~ A. No. It was setting at that 45 degree angle. 
Q. Yes, but was it within the area which I call 
the intersection, that space within the four corners of Luray 
and Mount Vernon 7 
A. Yes, sir, that is right. 
Q. Now, do I understand you to say you did not talk with 
Mr. Wilbun at the scene of the accident? 
A. I did not. 
Q. Where did you talk with him? · 
A. At headquarters. ·1 
Q. What was the purpose of that conversation? 
A. To make a report. 
Q. What type reporU 
A. An accident report. 
Q. ,v as that accident report mad~ 1 
A. It was. 
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Q. And Mr. vVilbun furnished any of the information neces-
sary to complete the form T 
A. That is right. 
Q. Tell this jury what, if anything, Mr. Wilbun told you 
about how the accident occurred. 
A. The only statement he made as to how the accident oc-
curred was, I asked if he had seen anything prior to the 
accident. He said the only thing he seen was lights at his 
side. 
Q. Lights at his side? 
page 183 ~ A. That is right. 
Q. Did he say anything about how soon any-
thing happened after he saw the lights at his sideT 
A. He did not. 
Q. Did he make any mention of a red object? 
A. Not to me. 
Q. Have you ever heard of a red object in connection with 
this accident¥ · 
A. No, sir, I have not. 
Q. If anything had been said to you by Mr. Wilbun about 
a vehicle moving south on Mount Vernon A venue without 
headlights, in completing this accident report, would you have 
shown a violation by either driver?. 
A. I sure would. 
Mr. Boothe: I think that is a problematical question. I 
don't believe-
The Court: I sustain the objection as to what he would have 
done. 
Mr. Howard: May I answer that just a minute? 
The Court: Yes. 
Mr. Howard: If your Honor please, the filing of an acci-
dent report is compulsory under law. It is filled in, in ac-
cordance with the information given by the people operating 
the vehicles that are in the collision. Pursuant to the infor-
mation given by the drivers, certain questions in that report 
are answered. Now, there is a section in there 
page 184 ~ which sets up specifically, has a place there, if 
there be a violation, you answer about the vio-
la ti on by either one or the other of the drivers, and I think, 
sir, it is proper for me to ask this officer who investigated 
the accident, and who got the information to complete the 
accident report, whether or not this plaintiff said anything 
about the operation of the other vehicle that would have caused 
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him to put on the accident report that the other vehicle was 
in violation of any law. · 
The Court : He has already said he didn't. 
Mr. Howard: .All right, sir. 
I think that is all~ 
CROSS EXAMINATION. 
By Mr. Boothe: 
Q. Mr. Mullins, I just want to ask you one question: I under-
.stand from what you said in answer to Mr. Howard's ques-
tion, Wilbun told you at the station house-
.A.. That is right. 
Q. That he started off in the intersection, and saw nothing 
:coming-
Mr. Howard: Wait a minute. I didn't hear him say he 
started off. I may be wrong. 
Mr. Boothe: He was crossing the intersection. 
Mr. Howard: That is-
By Mr. Boothe: 
Q. Did he say whether or not he stopped be-
page 185 } fore he entered the intersection Y 
A. He didn't. 
Q. He didn't say thaU 
A. No. 
Q. You didn't ask! 
.A. No. 
Q. He saw nothing, told you he saw nothing coming until 
l1e saw lights right on him? 
A. That is ·right. 
Mr. Boothe: I think that is all. 
Mr. Howard : One thing I for got to ask you-were the 
lights of the truck on when you arrived on the scene? 
The Witness: They were. 
Mr. Howard: I think that is all. 
· Mr. Boothe: That is all. 
Mr. Howard: May this witness be excused, if your Honor 
please? 
The Court : Yes. 
Mr. Boothe : Yes. 
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( The witness was excused.) 
Mr. Howard: .Mr. Thurman, please. 
The Clerk:. Have you been sworn as a witness Y 
Mr. Thurman: Yes. 
The Clerk: Be seated, please. 
page 186 ~ Thereupon, 
CLIFFORD S. THURMAN, 
. 1 
I 
called as a. witness by the defendant, having been previously 
sworn, took the stand, was examined and did testify as fol-
lows:. 
DIRECT EXAMINATION. 
By Mr. Howard: 
Q. State your full name, address and occupation, please? 
A. Clifford S. Thurman, 309 East Luray A venue, Alexan-
dria. 
Q. Would you recognize a picture of your house if you saw 
itf 
A. I think so. 
Q. I wili hand yon herewith a pictnre which has been iden-
tified as PlaintifPs Exhibit No. 2, and ask you if you recog-
nize your house in that picture 1 , 
A. Yes. 
Q. Hold it so the gentlemen of the jury can see it,. and point 
it out-that is your house 1 
A. Yes. 
Q. Your honse faces on Luray Avenne; is that correct Y 
A. Yes. 
Q. Prior to this accident, did you lmow Mr. Wilbun, the 
plaintiff in this case¥ 
A. No, sir.. · 
Q. Did you know the man who was driving the Butler truck t 
A. No, sir. 
Q. Mr. Rogers Y 
page 187 ~ A. No, sir. 
. Q. Were you at home on the evening this acci-
dent occurred Y 
A. Yes, sir. 
Q. How did yon first know that there had been an accident f 
A. I was in the bathroom and heard the crash. 
Leo Butler Company, Inc. v. Oliver C. "\Vilbun·. · 113 
Clifford S. Thurnia.n. 
Q. Just tell the gentlemen of the jury what you did after 
you heard the crash. 
A. I started out of the bathroom, my wife was in the kitchen 
and she yelled at me. 
Q. Don't say what she said. Just what you did. 
A. All right, sir. 
She told me there was an automobile in the yard. 
Q. Go ahead. · 
A .. So then, I ran to the front door and looked out, and it 
was raining, so I ran back to get my coat and then I went out. 
Q. All right, go ahead. 
A. And the thing· I was interested in was my hedge, be-
cause one automobile was across my hedge and I was examin-
ing the damage. I first examined the dam~ge to my hedge ; 
then, I went around on the other side of the car and I saw a 
man lying next to the curb. 
Q. Did you see Mr. Wilbun there that nighU 
A. Yes, sir. 
Q. Do you know him when you see him! 
page 188 ~ A. Yes, sir. 
Q. Can you point him out to the gentlemen of 
the juryt 
A. (The witness pointed to the plaintiff.) 
Q. The gentleman with his hand to his chest? 
A. Yes, with glasses. 
Q. Did you see him on the nig·ht of the accident¥ 
A. Yes. 
Q. Did you hear him make any statement at all with refer-
ence to how the accident occurred? 
A. He said that he had stopped before he came across the 
street, and didn't see the .truck. 
Q. Did you see the truck after the collision 1 
A. Yes, sir. 
Q. Were the headlights burning, or do you remember¥ 
A. Yes, sir. 
Q. Did you see Mr. "\Vilbun at some subsequent date, some 
later date? 
A. Yes, sir. The following Saturday, I went to his place. 
Q. What do you mean-his place f · 
A. Where he lives. 
Q. Do you know where that is, or was then? 
A. It is in Beverly Plaza, 412, or Beverly Park, I believe it 
IS. 
Q. Did you have any conversation with him at that time 
about the accidenU 
114 Supreme Court of Appeals of Virginia 
Clifford S. ThU'rrnan. 
page 189 ~ A. Well, I· discussed the damage to my hedge 
with him, and we visited some; and during that 
time he again repeated, or it came out that he had stopped, 
that he hadn't seen the truck. 
Q. Now, did you see him a third time Y 
A. Yes, sir. 
Q. Approximately when was that, if you remember? 
A. Well, it was approximately a month or six weeks follow-
ing the accident. 
Q. Where did you see him on that occasionf 
A. He and another man came to my house. 
Q. At what hour of the evening was it, if you remember? 
A. It was around 10 :30 in the eyening. 
Q. Did he come, or do you recall whether you had retired 
for the evening! 
A. Yes, I had retired, or gotten to bed. 
Q. Do you recall whether or not there were any lights on 
in your house at the time he came to your doorT 
A. No lights on in the house. 
Q. How did you know who was out there? 
A. I could look out of my bedroom window and see him at 
my front door. A street lig·ht shines on my front door. 
Q. That is one thing--you state the ''street light.'' Where 
is that street light f 
A. Right on the corner of my lot. 
Q. Are there other street lights of a similar 
page 190 ~.na~ure, as far as you know, down Mount Vernon 
Avenue as you go north toward Munroe Avenue? 
A. What? · 
Q. Toward Munroe A venue, do I make myself clear? 
A. Other street lights similar on Mount Vernon, between. 
Luray and Munroe. 
Q. 0 That is correct. 
A. I think there is one by the telephone building .. 
Q. All right, now, to get back to where we were: then, when 
you discovered who was at your front door, did you let them 
in? 
A. I identified them by the uniforms, A. B. & W. bus 
drivers, and then I went to the door and let them in. 
Q. Did they visit with you that night f 
A. Yes. 
Q. Approximately how long? 
A. It must have been a half an hour or forty-five minutes. 
Q. vVas anything said about the accident on that night! 
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A. Well, we discussed the damage to the hedge again, and 
ithere again in the conversation Mr. Wilbun said that he had 
:stopped and that be hadn't seen the truck. 
Q. Mr. Thurman, during any of these three conver~ations 
you ha_ve related to· the jury, did Mr. Wilbun ever mention a 
red obJect7 
A. I don't recall tba t be did. 
page 191} Q. Do you know anything ab~~t any red object 
being involved in this collision! 
A. The truck was red. 
Q. The truck was red 7 
A. Yes, sir. 
Q. Do you remember whether or not Mr. _Thurman made 
any mention of any red object in any of his c~nv~1~sations-
The Court: This is Mr. Thurman. 
Mr. Howard: Beg pardon T 
'The Court: You mean Mr. Wilbun. 
Mr. Howard: Yes, sir. 
Bv Mr. Howard: 
·Q. Did Mr. Wilbun in any of his three conversations with 
you mention anything about a red object Y 
A. Not that I recall, sir. 
Q. Do you have any personal feeling in this matter! 
A. None whatsoever. 
Q. I mean, the fact that Mr. Wilbun did damage to your 
hedge, would in no way influence you to come here and testify, 
would it? . 
A. No, sir. 
Mr. Howard: That is all. 
CROSS EXAMINATION. 
By Mr. Boothe: 
. Q. Mr. Thurman, on the occasion you went to 
page 192} visit Mr. Wilbun, you recall there was another 
man present there that evening? 
A. Yes, sir. 
Q. Did you not tell Mr. Wilbun at that time that you did· 
not feel he was responsible for this accident? 
· A. I don't recall that I did, sir. 
Q. You don't remember saying anything along that line, 
sir? 
U6 Supreme Court of Appeals ~f Virgini~ 
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A. I don 1t think I did, sir-; because I haven't any opinion. 
Q. Do you remember telling him that you :would be glad to 
do all you could for himf 
A. Yes, sir. 
Q. But, you don't remember saying that you didn't think 
he was responsible for the accident! 
A. No, sir. 
Mr. Boothe: That is all. 
Mr. Howard: One tiling I forgot .. 
RE-DIRECT EXAMINATION. 
By Mr. Howard: 
Q. l\fr. Thurman,. when is the first time you saw this gentle-
man who just got through asking you questions t 
A. Today. 
Q. Did yon see him this morning Y 
A. Yes, sir. 
page 193 ~ Q. Before the trial starteclf 
1=\,. Yes, sir. 
Q. And how did yon meet him, how did you become a.:-
quainted with him? 
.A. I was called back into the room,. and met him there. 
Q .. Was I theret 
A. Yes, sir. 
Q. Did you make any statement back tllere in his presence 
about how the accident occurred f 
A. Yes, sir. 
Q. Yon stated the same thing which you stated out here 
today? 
A. Yes, sir. 
Mr. Howard : That is all .. 
Mr. Boothe: Just a second. I don''t know that it is neces-
sary, but-I am not sure this morning we did go into all the 
matters that have been discussed here today. 
Did we, Mr. Thurman! 
The Witness: As I recall, we did, sir. 
Mr. Boothe: Well, that's a11 right. 
Mr. Howard: The only one we didn ''t go into is what you 
just asked a minute ago. 
The Court: Are you gentlemen through with :M:r. Thur-
man f 
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Mr. Boothe: Yes, sir. 
Mr. Howard: Yes, sir. 
page 194 ~ (The witness left the stand.) 
Mr. Howard: Mr. Evans. 
The Clerk: Have you been sworn t 
Mr. Evans: Yes. 
Thereupon, 
ROBERT E. EV ANS 
called as a witness by the defendant, having been previously 
sworn, took the stand, was examined and did testify as fol.:. 
lows: 
DIRECT EXAMINATION. 
By Mr. Howard: 
Q. I ·believe you have been sworn, :Mr. Evans? 
A. Yes. 
Q. State your full name and occupation. 
1. 
A. Robert E. Evans, police officer, No. 10, Police Depart-
ment. 
Q. Where do you live J 
A. 302 East Glendale A venue. 
Q. Mr. Evans, are you familiar with an intersection know 
as Mount Vernon Avenue and Luray Avenue? 
A. Yes, sir. 
Q. I hand you what has been idenWied as Defendant's Ex-
hibit No. 1 and ask you if it shows any part of that intersec-
tion t 
A. Yes, sir. It shows the east side of-shows the north-
east corner of Luray and Mount Vernon. 
page 195 ~ Q. Now, I also hand you what has been identi-
fied as Defendant's Exhibit No. 2, and ask you to 
take a look at it, at the light that appears on the pole there, 
at the southwest corner of that intersection. See the lig·ht I 
am talking about? 
A. I see, yes, sir. 
Q. Is that the light-was that light there on the night of 
the collision! 
A. I couldn't swear to that. 
Q. Do you know of your own knowledge whether or not 
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Mount Vernon Avenue had any lights on it the night of that 
collision? 
A. Mount Vernon A venue, or that particular intersection? 
Q. Along that area Y 
A. Well, they do have some lights along there. 
Q. You just don't know where they are, or w.ere, on that 
night, anyway Y 
A. No, sir. 
Q. Did you go to the scene of the accident there at Mount 
Vernon Avenue anc, Luray Avenue, involving a truck belong-
ing to the Butler Company and an automobile belonging to 
Mr. WilbunY 
A. Yes, sir. 
Q. Did you know ]\.fr. Wilbun prior to the date of the acci-
dent? 
A. Did I know Mr.-
page 196 ~ Q. Mr. Wilbun. 
A. I knew him, just by his face, I didn't know 
him personally. 
Q. How did you lmppen to be out in that neighborhood, Mr. 
Evans? 
A. I was on my way home for lunch. I was working at 
night, in the cruiser, and I was going south on Mount Vernon 
Avenue. 
Q. ,v ere you alone T 
A; I had another officer ,,{ith me, but I really don't know 
who it was. I was getting different men every night, a dif-
ferent man would work with me, one of the new fellows, I 
don't know whether he is on the Police Department now or 
not. 
Q. But, you arrived at the scene where the accident oc-
curred? 
A. Yes, sir. 
Q. Do you know whether or not the headlights of either 
vehicle was burning when you arrived? 
A. Yes, sir. When I got within about a block and a half 
of where the truck was setting in th~ middle of the street, just 
about just before I g·ot to tlle accident, I heard the call on 
the radio in my car, calling· Officer Mullins and Officer Gosney 
to investigate tllat accident, and I told the officer with me, I 
said the accident is right in front of us, and pulled right up, 
pulled rig·bt up with tbe truck. The truck was 
page 197 ~ l1eading- north, sort of a northwest, in a north-
west position, and the headlights were burning. 
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I could see that a block away, the headlights were on the truck, 
and I looked off. to my right and as I got out of the cruiser, 
the Buick, the car was sitting practically facing me, it would 
be more in a northeast position. 
Q. Did you see Mr. Wilbun Y 
A. At that time, I didn't. . 
I walked around the back of the truck and I told the officer 
to move the cruiser and he pulled it on up ahead of the truck 
and parked it on :Mount Vernon A venue, and it was the fellow 
was laying there on the street. 
Q. Did you have any conversation with Mr. Wilbun about 
how the accident occurred t 
A. He came up to me, and at first he was, I noticed, when 
he first come up to me, he got me by the sleeve and he said, 
"My God," he says-''look what has happened." · 
I said, "Whose car is thaU" He said, "That's mine." 
I asked him, ''You mean, you were involved in the acci-
dent?'' And he said, ''Yes,'' and tears came in his eyes, and 
he was shaking· and I told him, "Now, stand off to one _side 
a few minutes,'' and then, that I would talk to him later, and 
he kept walking back and forth and I told him to stay away 
:and not g·et run over by cars, several cars was coming, and 
it was raining, and in the meantime, the ambulance came and 
we proceeded to lift Mr. Rogei·s onto the stretcher and put 
him in the ambulance. 
page 198 r F'rom then on, I talked to Officer Mullins and 
Officer Gosney, they arrived on the scene, and I 
told them that I would go ahead, and they said they would 
handle the accident. 
Q. Did Mr. Wilbun make any statement about, or with· 
reference to how the accident happened Y 
A. Not at that time, not as I can remember; except I think 
he did say something to me, he said that "I just didn't see 
it; I just didn't see him." And that was all was said then 
to me. 
Q. Did you later talk with him about it? 
A. Later on at headquarters, yes, sir. 
Q. What was that conversation? 
A. Well, that was probably in an hour from that time, I 
was in headquarters and walked in and Officer Mullins was 
making the accident report up, and Officer Gosney, and Mr. 
Wilbun was setting in there beside them, and the typewriter. 
I think it was Officer Gosney with him, and he said, "Look 
what I have did." I said, "Just don't worry about it," and 
he say5:, "I can't help it." 
120 Supreme Uourt of. Appeals of Virginia 
Robert E. Evans. 
. .And, he really broke down and cried,. and I told him it was 
best for him to go ahead and relax, and said the man was all 
rig·ht .. No, he said no, the man was dying .. 
Q. Did he say any more about how the accident occurred °l 
.A. I asked how it happened. He said, ''Well, I didn't see 
no truck coming up Mount Vernon A. venue, but 
page 199 ~ that is all I know about it.'' 
I didn't question him too much because I wasn't 
investigating the accident. 
Mr. Howard: That is all 
CROSS EXilIINATION. 
By 1\fr. Boothe: 
Q. Mr. Evans, I believe you said you were not investigat-
ing this accident i 
A. No. 
· Q. You didn't put your name on a report f 
A. No, sir. 
Q. And your name is not on a report down here now as an 
investigator t 
A. No, sir. 
Q. How did Mr. Howard know that you had been there Y 
A. Well, I don't know. I know, maybe Mr. Mullins, or 
Officer Gosnev told him that r· had been there--
Q. You didn't make a formal investigation, or question 
Wilbun as to just what had had happened 1·ight along there t 
A. No, sir. 
:Mr. Boothe: That is all. 
Mr. Howard: At any time in your presence di:d Mr. Wilbun 
say anything about a red object being in or near the inter-
section as he was leaving Luray Avenue! 
The Witness: No,. sir. 
page 200 ~ Mr. Boothe: And you didn't hear him tell 
Mullins and Gosney that he was crossing the in-
tersection and lig·hts came on suddenly, did yon f 
Mr. Howard: I object to that. That is Gosney's testimony, 
but that is not Mullins' testimony. 
1\fr. Boothe: . Both testified to approximately the same 
thing. 
Mr. Howard : I disagree thoroughly. 
They are both right here. 
The Court: Repeat the question. 
(The pending question was read by the reporter.) 
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l\fr. Howard: The testimony, if your Honor please, from 
Officer Gosney, as I recall, was that the opinion of the plain-
tiff ,vas to the effect that the man had just put the lights on, 
if I recall correctly. The testimony of Officer Mullins was 
that the first time he saw the lig·hts of the vehicle, they were 
right on his side. There was no inference from Officer Mul-
lins' testimony that the lights had just been suddenly switched 
011. 
Mr. Boothe: We can argue that when we come to it, but 
let me phrase the question to this officer this way. 
The Court: You withdraw the question¥ 
Mr. Boothe: I withdraw the present question. 
The Court: A.ll right. 
Mr. Boothe: You did not hear this man tell either, make 
any reference, or any statement to Mullins or 
page 201 r Gosney about lights of a vehicle close up to him, 
did you¥ 
The Witness: I could only answer that question by saying 
that I did hear him talking to Officer Gosney, but I couldn't 
repeat the exact words, so I couldn't say. 
Mr. Boothe: That is all. 
The Court : That is all f 
Mr. Howard: I think that is all. 
(The witness left the stand.) 
The Court: How about your instructions. 
Gentlemen, we will recess for a little longer this time, prob-
ably a half an hour. 
(Thereupon, Court and counsel retired to the Court's 
chambers, where the following proceedings were had without 
the hearing of those in the jury : ) 
l\Ir. Howard: For the record, :\fr. Anderson and myself 
at this stage of the proceedings would like to renew our mo-
tion to strike the evidence for the plaintiff, for the reasons 
stated at the time the plaintiff co~upleted liis case. 
The Court: All right. I overrule your objection; you may 
take an exception. 
l\Ir. Howard: All right. 
(Discussion off the record.) 
Mr. Boothe: Plaintiff moves to strike defendant's evidence 
on his cross-claim, the defendant's evidence as cross-claimant, 
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on the ground that there is no substantial evi-. 
page 202 ~ dence in the record to support recovery whatso-
ever, there being no indication that the defendant 
had the right of way at the intersection, and, of course, no 
explanation for his hitting the plaintiff's car. . 
( There was further discussion off the record.) 
Mr. Boothe: The same objection goes to this instruction. 
There is no evidence that your man got there first. All the 
evidence is that it happened, and your man smacked mine, and 
mine was clearly there first. 
Mr. Howard: If your Honor please, I don't agree with 
that, because I think the physical facts are entitled to as much 
weight as the evidence of the spoken witnesses. 
Now, the only testimony that we have, there is no testimony 
as to the place in the intersection where the accident occurred, 
with the exception of this: Wilbun says that he was about 
two-thirds of the wav across the intersection when his car 
was struck. ., · 
Mr. Boothe: No, he said his wheels were on the westerly 
line. 
Mr. Howard: The officers testify that there was no debris 
in the intersection by which they could possibly fix the point 
of impact, and that Mr. Wilbun himself did not fix any point 
of impact. 
The testim.ony is further that this man Wilbun came to a 
stop, he looked, he had a vision there for, say, 150 
page 203 ~ feet, by his own testimony, so the only inference 
. you can draw from that physical fact is that he 
didn't see the defendant, or Mr. Rogers, if he was coming 
down that street. · 
Now, we know that he had to be there. If he had not been 
there, there could not have been an accident. 
The Court: Yes. 
Mr. Howard: Certainly. I think that we are entitled to 
have the case go to the jury, and let the jury, if there are any 
, facts which are in 1ispute at all, certainly the jury is the one 
to say from the evidence where the vehicles were when they 
entered the intersection. 
Now, the only thing that Mr. Wilbun says, he tried to in-
ject some red object, but if your Honor please, you will recall 
that he does not connect the red object up with his accident 
at all. As a matter of fact, he doesn't know whether the red 
.object is the vehi~le that was involved in this collision. 
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Now, if the red object goes out, then I say we have got to 
,come back to the physical fact. It has got to be true that they 
were either close to the intersection, or entered the intersec-
tion at the same time. 
· The Court: What I am thinking of., there is no reeov~ry-· 
Mr. Howard: Say that again, sir? · 
The Court: Your man cannot recover unless there is some 
;evidence that he is not guilty of contributory neglige:t;i;ce or 
primary negligence. · · 
What do you have to sustain that! 
page 204 } Mr .. Howard: We have the physical fact that 
an accident occurred. · 
The Court: That doesn't help you any. 
Mr. Howard: SirY 
The Court: That doesn't help any, the fact that an .acci-
dent occurred. You wouldn't have this suit unless an. acci-
,dent occurred. 
Mr. Howard: That is correct, sir, but you have this fac1:, 
.as I said ·before, that the plaintiff in the case, 'Mr~ vVilbun, 
stopped and looked. When he looked, he saw nothing. 
Well, we all know, again I go back to the. physical fact, 
that the defendant had to be in close proximity to the inter-
·section. 
( There was further discussion off the record.) 
The foregoing is an accurate transcript of the testimony 
taken in this case. 
January 30, 1950. 
WM. P. WOOLLS, 
Judge. 
:Tendered this 30th day of January, 1950. 
WlVI. P. WOOLLS, 
Judge. 
page 205} In the Corporation Court of the City of Alexan-
. dria, Virginia. 
Oliver C. "\iViibun, Plaintiff, 
v .. 
Leo Butler Company, .Irie., Defendant 
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AT LA \V NO. 3660. • ! 
MOTION TO SET VERDICT ASIDE. 
THIS DAY came the attorneys for the defendant in the 
above entitled matter and made a motion that the Court set 
aside the· verdict of the jury rendered in this case on the 1st 
day of December, 1949, and assigned as the reason for said 
motion the fallowing grounds: 
(a) That the verdict is contrary to the law and evidence 
applicable to the case; 
(b) The . uncontroverted circumstances and physical facts 
contradiet the evidence of the plaintiff in his explanation of 
the manner in which the accident occurred; 
( c) That by his own evidence the plaintiff failed to main-
tain a sufficient lookout as he entered the intersection and 
proceeded through the same ; 
( d) The Court erred in granting Instruction Three ( 3) 
which was requested by the plaintiff because it fails to set 
up the statutory duty of the plaintiff in entering and pro-
ceeding through the intersection and for the further reason 
that there is no evidence in the record to support the plain-
tiff's contention that there were no lights on the defendant's 
vehicle immediately prior to or at the time of the accident. 
(e) That the verdict was one of sympathy as is evidenced 
by the fact that the stipulated special damage 
page 206 ~ was in the amount of Three Thousand Dollars 
($3,000.00) and the medical testimony as to the 
effect that the plaintiff could never again resume his employ-
ment; this being true, if liability was firmly establisJ1ed, then 
the verdict should have been Ten Thousand Dollars ( $10,-
000.00), rather than Five Thousand Dollars ($5,000.00). 
page 207 ~ 
ROB..ERT E. ANDERSON, and 
T. BROOKE HOWARD 
Attornevs for Defendant 
By T. BROOKE HOW ARD (signed) 
INSTRUCTION 3. 
The Court instructs the jury that a vehicle first entering 
an open intersection, and being driven with reasonable care, 
has the right of way over another vehicle approaching· the 
intersection, and that after dark a vehicle is required by law 
to be driven with lights and that a vehicle should be operated 
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under proper control. If they believe from the evidence in 
this case that at the time of the accident the defendant's truck 
did fail to yield the right of way to plaintiff's car, or was 
being operated without lights or was being operated not un-
der proper control, and that anyone or more of these omis-
sions constituted the sole proximate cause of the accident, 
they may find for the plaintiff. 
page 208 ~ In the Corporation Court of the City of Alexan-
dria, Virginia. 
Oliver C. ,vnbun, Plaintiff 
v. 
Leo-Butler Company, Inc., Defendant 
AT LA ·w NO 3660. 
THIS DAY came the defendant and filed a written motion 
asking that a verdict of the jury entered on the 1st day of 
December, 1949, and subsequently confirmed by a judg·ment 
order prepared by the Clerk of· this Court, be set aside for 
certain reasons assig11ed in said motion, upon consideration 
whereof, 
IT IS ORDERED that the said motion be and the same 
hereby is denied, to which the said defendant by his attorney 
objected and was allowed an exception the1·eto, and it having 
been indicated that the defendant desires to take an appeal 
from the judgment of the Court in failing to strike the PVi-
dence of the plaintiff on a motion made by the defendant both 
at the time the plaintiff concluded his case, and at the time 
the defendant closed, and because of the refusal of the Court 
to set aside the verdict and judgment of the jury, it is ordered 
that the defendant within a period of twenty (20) days from 
this date execute a sitpersecleas bond in the amount of Fifty-
five Hundred Dollars ($5,500.00) and that he file his petition 
for a writ of error within sixty (60) days from this date. 
Entered this 8th day of December, 1949. 
WM. P. WOOLLS (signed) 
Judge of the Corporation Court, City of 
Alexandria, Virginia. 
page 209-} CERTIFICATE OF QUALIFIED ATTORN}JY. 
The uttcforsigned attorney, who is duly qualified to prac-
tice in the Supreme Court of Appeals of Virg'inia, and whose 
address is hereinafter g·iven, hereby certifies tbat in his opin-
126 Supreme Court of .Appeals of Virginia 
ion the decree of the Corporation Court of the City of Alex-
andria, Virginia, complained of in the foregoing petition 
ought to be reviewed. 
JOHN N. PSAKI, 
128 North Pitt Street, 
.Alexandria, Virginia. 
page 210 } Oliver C. Wilbun, Plaintiff 
'V. 
Leo Butler Company, Inc., Defendant 
.AT L ... !. "\V #3660. 
To: .Armistead L. Boothe, Esq., 
.Attorney at law, 
505 King Street, 
.Alexandria, Virginia. 
William Koontz., Esq., 
.Attorney at law, 
505 King Street, 
.Alexandria, Virginia. 
' I 
Take notice that on the 30th day of January, 1950, the 
undersigned will apply to the Honorable William P. "'\,Yoolls, 
Judge of the Corporation Court of the City of Alexandria, 
Virginia, at the courtroom thereof, in said city, at ten o'clock 
a. m., or as soon thereafter as the undersigned may be heard, 
for a certification by said Judge of the evidence which was 
either offered, or introduced at said trial, of all the instruc-
tions given in the above styled case before me, together with 
the objections and exceptions of counsel, the rulings of the 
Court thereon, and all other incidents of the trial. 
.And the undersigned will, on the same date, made applica-
tion to the Clerk of said Court for a transcript of the record 
in said cause, for the purpose of presenting the same to the 
Supreme Court of .Appeals of Virginia, with a petition for 
writ of error and supersedeas to the trial judgment in said 
cause. 
T. BROOKE HOW.A.RD, 
ROBERT .ANDERSON, 
Counsel for Leo Butler Company, Inc. 
Seen and accepted. 
1/21/50. 
WM. KOONTZ, 
.A.tty. for Plaintiff. 
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page 211} In the Corporation Court of the City of Alexan-
dria, Virg'inia. 
()liver C .. Wilbun, Plaintiff 
v .. 
I.·eo Butler Company, Inc., Defendant 
AT LAW #3660. 
CERTIFICATE. 
:~ 
., 
I, William P. Woolls, Judge of the Corporation Court of 
ihe City of Alexandria, State of Virg·inia, who presided ~ver 
the trial on the first day of December, 1949, in saicl Court o-f 
the action and title, Oliver C. Wilbun versn.~ Leo Butler 
Company,, Incorporated, do certify that the foregoing stenog-
, Tapber's transcript together with the original exhibits ~peci-
fied in said stenographer's transcript is a true and correct 
transcript and report of all the evidence which was either 
offered, or introduced at said trial, of all the instn1ctfons 
given in the above styled case before me, together with the 
<Objections and exceptions of counsel, the rulings of the Court 
thereon, and all other incidents of the trial. I have authen-
ticated the exhibits offered in evidence by writing my initials 
on each of them, the exhibits being designated plaintiff's ex-
bibits 1 to 9, inclusive, and defendant exhibits 1 to 4, inclu-
·sive. 
Reasonable notice in writing was given the attorney for 1he 
plaintiff of the time and place at which this certificate was 
to be tendered. In accordance with that notice this certifi-
1Cate was tendered to me on the 30th day of January, 1950. 
WM. P. WOOLLS, 
Judge of the Corporation Court, City of 
Alexandria, Virginia. 
page 212} In the Corporation Court of the City of Alexan-
dria, Virginia. 
Oliver C. Wilbun, Plaintiff 
'I). 
Leo Butler Company, Inc., Defendant ' , I' 
128 Supreme Uourt of Appeals of Virginia 
.AT L.A W NO. 3660. • I 
CERTIFICATE. 
l, the undersigned attorney for the defendant in the above 
entitled cause, do hereby certify that .Armistead L. Boothe,. 
Esq., and William Koontz, attorneys of record for the plain-
tiff, were given notice on the 21st day of January, 1950, of 
the time and place when the certificate should be tendered ancl 
presented to the Judge for his signature and that said coun-
sel agreed that such notice was reasonable and that said cer-
tificate should be tendered and presented on the 30th day oP 
January, 1950. -· 
page 213} 
T. BROOKE HOW ARD, 
Attorney for Defendant 
128 N. Pitt St., 
Alexandria, Virginia. 
CLERK'S CERTIFICATE .. 
I; Elliott F .. Hoffman, Clerk of the Corporation Court for 
the City of .Alexandria, Virginia, do hereby certify the fore-
going to be a true and correct transcript of the record in the 
case of Oliver C. Wilbnn versus Leo Butler Company, Incor-
porated, and the foregoing certificate signed by the Judge 
of this Court was received by me on the 30th day of January~ 
1950. 
I do further certify that due notice was given by the At-
torney for the Defendant to Attorney for the Plaintiff 1hat 
application would be made for said record and due accept-
ance of said notice was acknowledged bv Attornev for the 
Plaintiff.. .. "' 
I do further certify that bond as provided by a decree of 
court with surety approved by me has beeen duly given. 
Given under my hand'. and seal this 30th day of January, 
1950. 
(Seal) 
ELLIOTT F. HOFFMAN, 
Clerk. 
A, Copy-Teste·: 
M. B. WATTS, C .. C .. 
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